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addressed to the President of the Security Council 

Addendum 

Letter dated 20 July 2003 from the Secretary-General addressed to 
the President of the Security Council 

I have the honour to refer to Security Council resolution 1457 (2003) dated 24 
January 2003, by which the Council requested me to arrange for the publication, as 
an attachment to the report of the Panel of Experts on the Illegal Exploitation of 
Natural Resources and Other Forms of Wealth of the Democratic Republic of the 
Congo transmitted to the Council in my letter dated 15 October 2002 (see 
S/2002/1146, annex), the reactions received from individuals, companies and States 
named in that report. I should also like to refer to the note by the President of the 
Security Council (S/2003/340) of 24 March, by which the Council extended the 
timeline for the publication of those reactions to 20 June 2003. 

I have the honour to transmit herewith the attachment (see annex and 
enclosures 1 and 2)* to the report of the Expert Panel (S/2002/1146, annex), 
containing the reactions of 58 individuals, companies and States named in the 
Panel’s report, which was compiled and submitted to me in a letter dated 17 June 
from the Chairman of the Panel, Mr. Mahmoud Kassen (Egypt). I would be grateful 

if you could bring the attached information to the attention of the Members of the 
Council. 


(; Signed) Kofi A. Annan 


* The enclosures to the annex are reproduced in the language of submission only. 


03-40377 (E) 300603 
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Annex 

Letter dated 17 June 2003 from the Chairman of the Panel of 
Experts on the Illegal Exploitation of Natural Resources and 
Other Forms of Wealth of the Democratic Republic of the 
Congo addressed to the Secretary-General 

I wish to refer to Security Council resolution 1457 (2003) of 24 January 2003, 
in which the Council extended the mandate of the Panel of Experts on the Illegal 
Exploitation of Natural Resources and Other Forms of Wealth of the Democratic 
Republic of the Congo for a period of six months. In paragraph 11 of the resolution, 
the Council invited parties named in the report of the Panel (S/2002/1146, annex) to 
send their reactions for publication as an attachment to the report. In a note from the 
President of the Security Council dated 24 March 2003 (S/2003/340), the original 
publication date specified in the resolution was extended to 20 June 2003. 

I have the honour to submit to you the list of the parties that wish their 
reactions to be published (enclosure 1), together with the compiled reactions 
themselves (enclosure 2). I should be grateful if you could transmit these documents 
to Ambassador Sergey Lavrov, President of the Security Council, so that he may 
bring them to the attention of all Council members. 

It should be noted that the enclosed reactions relate primarily to individuals 
and corporate entities. There are also reactions from Rwanda, Uganda, South Africa 
and Zimbabwe. These reactions will be discussed with Governments as part of the 
dialogue that the Panel will be engaging in with States during the second half of its 
mandate. 

After reconvening in March 2003, the Panel discussed with the United Nations 
Office of Legal Affairs the procedures it should follow in establishing a dialogue 
with the parties and the transmission of information in accordance with paragraph 
12 of resolution 1457 (2003). These procedures were set out in a note drafted for the 
Panel by the Office of Legal Affairs. Since early April, the Panel has held face-to- 
face meetings in Nairobi and Paris with many of the parties interested in conducting 
a dialogue and submitting a reaction for publication. 

At these meetings, the Panel stressed that its objective was not to blame or 
condemn individuals, companies or other named parties. Instead, the Panel has, 
through its reports and its dialogue with corporate entities and business people, 
sought to highlight the links between the illicit exploitation of natural resources and 
the fuelling of conflicts, such as the one ongoing in the Democratic Republic of the 
Congo. Furthermore, the aim of this dialogue has been to help improve business 
practices in conflict zones such as the Democratic Republic of the Congo and, even 
more importantly, ensure that the country and its people benefit from the transparent 
exploitation of their natural resources. 

In the attached list (enclosure 1) are the names, nationalities (for individuals) 
or countries of incorporation (for companies) and the relevant references to the 
annexes and main text of the Panel’s report for all the reactions that are to be 
published. This list is in essence an index to the reactions. In addition, the reactions 
have been grouped depending on the progress the Panel has made in reaching a final 
outcome with the concerned parties. Consequently, the reactions have been put into 
three categories: 
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A. Those where the Panel has either reached a common position with an 
individual or company, or believes that such an outcome is possible. Such 
an understanding usually involves recognition of the validity of the issues 
the Panel has raised in its reports. 

B. Those where the dialogue is still at an early stage and therefore 
inconclusive. 

C. The reactions of the Governments of Rwanda, Uganda, South Africa and 
Zimbabwe. 

With all parties named in its October 2002 and previous reports, paragraph 9 of 
resolution 1457 (2003) requires the Panel to update information it has on individuals 
and entities named therein. It is therefore possible that the Panel may revise or alter 
its current assessment of a particular party following further dialogue and 
investigation. 

At its forthcoming interim briefing with the Security Council, the Panel will 
explain in more detail the methodology it has developed for dealing with parties that 
have submitted reactions, together with the progress it has made in reaching a 
resolution with them. The Panel will seek to exchange views with, and receive 
guidance as necessary from, the Council, which hopefully will enable companies 
and individuals to be removed from its annexes, in conformity with paragraph 9 of 
resolution 1457 (2003). 


0 Signed) Ambassador Mahmoud Kassem 

Chairman 

United Nations Expert Panel on the Democratic Republic of the Congo 
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Enclosure 1 

List of parties submitting reactions to the report of the Panel of 
Experts on the Illegal Exploitation of Natural Resources and 
Other Forms of Wealth of the Democratic Republic of the Congo 
of 15 October 2003 

Reactions for publication 3 


Group A Resolution of issues completed or ongoing with Panel 
Group B No communications or only preliminary discussions with Panel 
Group C Government reactions, exchanges with Panel pending 


Reaction 

Name 

Group 

Country 

Annex to 

Item No. in annex or 

No. 




main body b 

report paragraph No. 

1 

Anthony Marinus 

A 

Belgium 

II 

44 

2 

Tenke Mining Corporation 

A 

Canada 

III 

76 


Bayer A.G. + subsidiary H C 

A 

Germany 

III 

19 

3 

Starck Gmbh & Co KG 

A 

Germany 

III 

43 

4 

First Quantum Minerals 

A 

Canada 

III 

38 

3 

Kinross Gold Cuipuialiuu 

A 

Canada 

hi 

51 

6 

American Mineral Fields AMFI 

A 

Canada 

in 

9 

7 

OM Group 

A 

Finland/ USA 

ill 

63 

8 

Barclays Bank 

A 

UK 

III 

18 

9 

Standard Chartered Bank 

A 

UK 

III 

74 

10 

Amalgamated Metal Corporation 

A 

UK 

III 

8 


Pic 






Kumba Resources + associates: 





11 

ISCOR 

A 

South Africa 

III 

46 


ZINCOR 

A 

South Africa 

in 

85 


Umicore 

A 

Belgium 

III 

83 

1 L 

+ subsidiary Sogem 

A 

Belgium 

ill 

72 

13 

Melkior Resources 

A 

Canada 

III 

57 

14 

Banro Corporation 

A 

Canada 

III 

17 

15 

Ashanti Goldfields 

A 

Ghana 

III 

15 

16 

Anglovaal Mining Ltd 

A 

South Africa 

III 

11 

17 

Carson Products 

A 

South Africa 

III 

23 

18 

Anglo American Pic 

A 

UK 

III 

10 

19 

Afrimex 

A 

UK 

III 

2 

20 

Alex Stewart (Assayers) Ltd 

A 

UK 

III 

7 

21 

Kemet Electronics Corporation 

A 

USA 

in 

49 

22 

A & M Minerals and Metals Pic 

A 

UK 

III 

6 

23 

Fortis + subsidiary 

A 

i m 

III 

40 


Banque Belgolaise 

A 


III 

21 


Groupe George Forrest: 

A 

Belgium 

I 

14 


Enterprise General Malta Forrest 

A 

Belgium, DRC 

I, III 

10, 34 

24 

Mr. George Forrest 

A 

Belgium 

II 

15 


George Forrest International 

A 

DRC 

i'll 

41 


Afriaue 






Tremalt Ltd 

A 

UK, British Virgin 

I, III 

25, 80 

'yc 



Islands 



ZJ 

John Bredenkamp 

A 

Zimbabwe 

II 

11 


Kababankola Mining Company 

A 

Zimbabwe 

in 

48 

26 

Oryx Natural Resources 

A 

UK / Grand Cayman 

I 

18 


Thamer Al-Shanfari 

A 

Oman 

II 

9 

27 

Nami Gems 

A 

Belgium 

III 

61 

28 

Abadiam 

A 

Belgium 

UKESSSHM 

p. 58 

29 

De Beers 

A 

UK 

hi 

29 

30 

Billy Rautenbach + Ridgepointe 

B 

Zimbabwe, British 

body 

para 32,46 


Overseas Developments Ltd. 


Virgin Islands 



31 

Cogecom 

B 

Belgium 

III 

25 
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Reaction 

No. 

Name 

Group 

Country 

Annex to 
main body b 

Item No, in annex or 
report paragraph No, 

32 

Congo Holding Development Co 

B 

- 

DRC 

I 

6 


Felicien Ruchacha Bikumu 

B 

DRC 

II 

47 

*■> 

KHA International AG 

B 

Germany 

III 

50 


+ associate Masingiro Gmbh 

B 

Germany 

III 

56 

34 

Saracen Uganda Ltd 

B 

South Africa, Uganda 

I, III 

21, 68 

Heckie Horn 

B 

South Africa 

II 

17 

35 

Avient Air 

B 

UK/ Zimbabwe 

III 

16 

36 

Ahmad Diamond Corp 

B 

Belgium 

I, hi 

1,3 


Imad Ahmad 

B 

Belgium 

II 

3 

37 

Asa Diam 

B 

Belgium 

■mm 

2, 13 

38 

Ali Said Ahmad 

B 

Belgium 

II 

1 

39 

Diagem BVBA 

B 

Belgium 

III 

30 

40 ' 

Komal Gems NV 

B 

Belgium 

III 

53 

41 

Jewel Impex Bvba 

B 

Belgium 

III 

47 


Sierra Gem Diamonds 

B 

Belgium 

I, III 

22,70 : 

42 

Nazem Ahmad 

B 


II 

7 


Said Ali Ahmad 

B 

Belgium 

II 

4 

43 

Triple A Diamonds 

B 

Belgium 

I, III 

27,82 . 

Ahmad Ali Ahmad 

B 

Belgium 

II 

2 

44 

Khalil Nazeem Ibrahim 

B 

Lebanon 

body 

p. 112 

45 

Frederic Kibassa Maliba 

B 

DRC 

II 

27 

46 

Yumba Monga 

B 

DRC 

II 

53 

47 

Major Gen. James Kazini 

B 

Uganda 

II 

25 

48 

Lt. Gen. Caleb Akandwanaho 
Salim Saleh 

B 

Uganda 

II 

50 

49 

Col. Burundi Nyamunywanisa 

B 

Uganda 

II 

12 

50 

Col. Peter Kerim 

B 

Uganda 

II 

22 

51 

Jovial Akandwanaho (wife of 

Salim Saleh) 

B 

Uganda 

body 

107 

52 

Emmerson. D. Mnangagwa 

B 

Zimbabwe 

II 

33 

53 

Gen. Vitalis. M. G. Zvinavashe 

B 

Zimbabwe 

II 

54 

54 

Brig. Gen. Sibusiso Moyo 

B 

Zimbabwe 

II 

35 


Reactions from Governments 

55 

Uganda 

C 

56 

Rwanda 

c 

57 

South Africa 

c 

58 

Zimbabwe 

c 


Notes 

Five companies that responded to the Panel stated that their reactions were not for publication. 
b Annex and main body refers to the report of the Panel of Experts (S/2001/1146, annex). 
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Enclosure 2 

Compiled reactions of parties 


3 



S/2002/1146/Add.l 


Reaction No. 1 


Anthony Marinus 


Dear Mr. Danino. 

Thank yen for our meeting in Paris on the 15th of May. 
It has been an opportunity to clear the issues 
regarding my nomination in the UN report. 

During our meeting you have given me a letter 

mentioning the reason of my nomination. It regards a 
shipment for which the origin has been switched and as 
Logistics Manager of EWRI Kigali it has been deducted 
that I should have been aware of it. 

As explained, in Kigali we were not in contact with 
the buyers as our exports were always made towards CPH 
or EWR USA. The shipping documentation was even 
handled through EWR or CPH. As such I could not have 
any implication in this since it was handled by EWR 
USA or CPH and as such beyond my knowledge and 
control. 

When I read about the documentation issue in the UN 
report I asked for more explanation to both EWR USA 
and CPH. Both have contested the. accusations. You will 
find herewith attached a written explanation of CPH, 
on my request, of what happened with that particular 
shipment. It is in Dutch but I hope you will find 
someone who can translate it as it shows that I was 
not aware of this. 

This particular shipment is coming partly from EWRI 
Bujumbura and partly from a sale that has been done 
directly between EWR USA / CPH and a supplier called 
Hypc-lite. The office of Kigali has not even been 
included in this shipement. 

A copy of CPH's answer has also been given to the 
Grear Lakes Commission than I have met in Kigali and 
in Belgium where i have met, Mr. Geens and Mr. Maertens 
for a second time. ' 

As you can see I have taken all the steps I could to 

demonstrate that my name does not belong on that liefc. 

After having read the UN report I have immediately 
given my resignation {without any job security } as I 
did not want, in any case, to be associated with the 
statements made against EWRT. 

I feel relieved to know that my name will be presented 
by Mr. Ambassador Kassem to the UN Security Council on 
the 2nd of July in order to be removed of the list. I 
would be most grateful to have a written confirmation 
from the UN than my name has been cleared. 

Sincerely Yours, 

Anthony Marinus 

Remarque : message transfere en piece jointe. 



4 



S/2002/1146/Add.l 


Beste Anthony, 

Betreffende het Mozambique verhaal, geef ik je een opsomming van de feiten; 

1* Gedurende april 2002 werd EWR/CPH benaderd via Hippolyte voor de levering van 25 ton 
Tantalite aan de firma AMC, Zuid Afrika. 

2. EWR/CPH had op dat moment een partij beschikbaar in Dar-es-Saiaam haven. Zoals bekend 
was het materiaal van origine uit het Grate Meren gebied. 

3. EWR/CPH en AMC zijn een prijs overeengekomen en ook de condities van het contract, waarbij 
geen enkele vraag richting EWR/CPH werd gesteld over de origine van het materiaal. 

4. De beta I i n gsconditie in het contract was per L/C (accreditief). Na enige dagen werd CPH door 
AMC benaderd, dat zij dit materiaal verkocht hadden aan Starck, Thailand en of wij akkoord waren 
dat Starck direct het accreditief aan CPH zouden openen. Dit was uiteraard geen probleem. 

5. Het materiaal werd verscheept en de betaling werd per overeenkomst afgewikkeld. 

6. CPH heeft nooit en te nimmer een origine certificaat voor deze partij afgegeven. 

7. Gedurende September werd ik benaderd door Starck, Duitsland, waarbij werd gevraagd naor 
de origine van het materiaal geleverd aan Starck, Thailand. Wij hebben duidelijk aangegeven dat het 
materiaal aangekocht was in Rwanda/Kongo. 

8. In het rapport wordt genoemd dat er voor deze zending een certificaat van origine met als 
oorsprangsland Mozambique zou bestaan. Indien dit het geval is, is dit a) niet door CPH uitgeqeven 
en b) onjuiste en vervalste informatie. CPH staat hier echt totaal buiten. 

9. Met Starck, Duitsland, heeft recentelijk een gesprek plaatsgevonden waarin ook zij duidelijk 
bevestigen dat CPH geen vals origine certificaat heeft verstrekt en dat dit ook nooit door hen 

beweerd is. Zij hebben echter materiaal aangekocht van AMC van wie zij een origine certificaat uit 
Mozambique hebben ontvangen. 

Ik hoop dat bovenstaande enig inzicht geeft in deze transactie. 

Met vriendelijke groeten, 

Doran 


PS Nogmaals van harte gefeliciteerd met de toekomstige uitbreiding - hoopt dat Isabelle zich aoed 
voelt!! y 


BV CHEMIE PHARMACIE HOLLAND 
DORON B. SANDERS 
FRIEDMAN BUILDING 
HOGEHILWEG 4 
1101 CC AMSTERDAM 
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Reaction No. 2 



TENKE 


MINING CORP 


May 21,2003 

Chairman of the UN Panel on the DRC 

UNITED NATIONS - Expert Panel on the Illegal Exploitation of Natural Resources 

EXPNATDRC/UNON 
P.O. Box 30302 00100 
Nairobi, Kenya 
Phone 254 2 622 490 
Fax 254 2 622 689 

Re: Tenke Mining Corp and DRC Activities Related to OECD Guidelines 
Dear Mr. Chairman 

The United Nations Expert Panel on the Illegal Exploitation of Natural Resources and other Forms 
of Wealth in the Democratic Republic of the Congo included Tenke Mining Corp (“TMC”) in 
Annex III of the UN Panel report of 16 October 2002, along with many other companies who 
allegedly were in contravention of OECD guidelines with their business activities in the DRC. 

On 21 April 2003 in a meeting at UN offices in Nairobi, Kenya, the Panel disclosed to the 
representative of TMC their reasons for including Tenke on that list. The Panel presented concerns 
that Tenke Mining Corporation/Lundin Group was granted exemptions from paying taxes to the 
central government of the DRC for a period of 10 years, and additionally that Tenke Mining 
Corporation/Lundin Group obtained tax advantages for each mine they operated in the DRC. The 
Panel also noted an allegation that Tenke Mining Corporation/Lundin Group paid 50 million USD 
directly to President Laurent Kabila. 

Tenke Mining Corp stress that we have not been in contravention of OECD guidelines regarding 
our activities in the DRC, including the granting of the certain tax exemptions which were agreed 
within the Tenke Fungurume projects' Mining Convention. Furthermore there is a misinterpretation 
which is clarified below in regards to the “tax advantages for each mine” issue, and the 50 million 
USD transfer payment that we were obligated to make was made directly to Gecamines, the State 
mining company, in complete accordance with our TFM Mining Convention and Formation 
Agreement. 

Regarding company semantics, the “Lundin Group 51 does not exist as a formal entity, Tenke Mining 
Corp is a Canadian public company, which holds its ownership interest in the Tenke Fungurume 
deposit through its wholly owned subsidiary - Lundin Holdings Limited, who in turn owns 55 % of 
Tenke Fungurume Mining S.A.R.L. (“TFM”) - the Congolese company which holds 100 % of the 
deposit rights. Gecamines holds the remaining 45 % of TFM. 

We acknowledge that TMC (through Lundin Holdings and TFM) were in receipt of limited tax 
exemptions and certain tax advantages, but these were not in contravention of OECD guidelines as 
such terms were in conformance with DRC laws and investment codes in place at the time, and 
balanced by staged cash transfer payments to Gecamines which were the stipulated consideration 
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for the value of the mining concessions, and value of past technical work and constructed assets at 
the site. 


Tax holidays and other tax advantages for mining projects are common place world wide, as mining 
projects are very capital intensive; tax relief is often provided to enable the repayment of project 
debt, and thereafter tax advantages normally endure to encourage mine expansion. Applicable DRC 
regulations at the time allowed for the tax regimes in the TFM Mining Convention including articles 
39 and 42 of the then current Mining Law, Ordonnance-Loi no. 81-103 of 2 April 1981, and 
Ordonnance-Loi 86-028 of 5 April 1986 of the DRC Investment Code. 


These tax advantages and exemptions are granted exclusively as they relate to the project defined by 
the Mining Convention, i.e. the mining concessions of Tenke Fungurumc. Therefore there is some 
confusion in the second part of the PaneTs concerns regarding tax advantages for “each mine” 

Tenke Mining Corp operates in the DRC. As the Tenke Fungumme concession area is made up of a 
number of mineral outcroppings, each of which might be developed by separate open pits with 
staged capital investments, the term “each mine” was adopted in our agreements to help 
interpretation of the overall tax advantages in the TFM Mining Convention - but these tax terms are 
categorically only for mining investment within the boundaries of the Tenke Fungurume 
concession, and not in any way applicable to any investment elsewhere in the DRC. 

Contrary to the allegation of who the first transfer payment was made to, Tenke Mining Corp. did 
not pay $US 50 million, nor any other sum directly to President Laurent Kabila. Lundin Holdings 
were obligated to pay staged transfer payments to Gecamines, which were all transparently 
negotiated in competitive international tender, and TMC reported such obligations publicly in press 
releases at the time (November 1996). We met our obligation for the first of these transfer payments 
($50 million) by paying this amount directly to Gecamines, and the satisfaction of this payment 
obligation was noted publicly by TMC in a formal press release at the time (May 1997). 

Ail of TMC’s rights and detailed obligations surrounding the development of the Tenke Fungurume 
deposit have been a matter of public record since inception. At all times we have conducted our 
activities in the DRC in a transparent and responsible manner, protecting the integrity of the 
development plan for a world class mineral asset which is important both to our shareholders, and to 
the people of the DRC. 


We are a strong supporter of the PaneTs mandate, and we share the concerns on the many serious 
issues raised in the main body of the PaneTs report. Without a resolution to these concerns, it will 
be very difficult for responsible mining companies to develop the DRC’s mineral resources in a 
manner with provides long term benefits for investors, the DRC State and its people. Tenke Mining 
Corp has invested in the range of $US 90 million in trying to advance our project since 1996, and 
we have been dramatically affected by the DRC conflict which began in August of 1998. Therefore 
we remain at great risk if the main concerns expressed in the PaneTs reports are not resolved as part 
of the other key initiatives to achieving a durable peace in the country. 


As noted in our discussions with the Panel, to mitigate the effects of the war on our project, since 
late 1998 we have been attempting to obtain modifications of our underIving ^con^ 
the remaining transfer payments and existing TFM tax exemptions are replaced by a system of long 
term royalties and regular corporate income tax. We have made some progress in these discussions 


W ,~* *i* *«***+z* _ _ ________ 

with the DRC State and Gecamines, and we have been actively supporting the World Bank’s 
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initiative to successfully implement a new Mining Code which could facilitate changes to TFM’s 
existing conditions to accomplish such modifications. 

Tenke Mining Corp. has conducted itself as a good corporate citizen in the DRC. We annually pay 
those taxes which are contained within our Mining Convention, the Tenke Fungurume project has 
been initiated according to high international standards and we have been in complete conformance 
with laws and our contractual obligations within the DRC. Despite the protracted war, we have kept 
close to 50 staff on the payroll to protect the site assets, we fund local education, maintain the only 
doctor and nurses in the area, we support water supply to the local population and fund local maize 
production, and we contribute regularly to WHO area vaccination programs. 

Tenke Mining Corp remains committed to the responsible development of our mineral assets in the 
DRC in a manner which mutually benefits the company's shareholders and the DRC as a whole. We 
have maintained regular contact over the last several years with the World Bank, Canada’s 
Ambassador to the DRC and our Department of Foreign Affairs in Ottawa such that they are 
periodically apprised of our activities and challenges. As suggested by the Panel in our recent 
meetings, we have initiated communication with the Government of Canada’s OECD 
representative, and we commit to continue regular communications with all of those different 
authorities such that our efforts in the DRC are appropriately aligned. 

We hope that the above illustrates that Tenke Mining Corp have and will continue to be a 
responsible investor in development of the DRC’s important mineral resource sector. 


8 



S/2002/1146/Add.l 


Reaction No. 3 



STANLUCiE VERTRETUNG DEUTSCIILA^rDO 

BEl DEN VEREINTEN NATIONEN 

PERMANENT MISSION OF GERMANY 
TO THE UNITED NATIONS 


m UNITED NATIONS PLAZA 
(1ST AYE*. fiTW. 45TH AND 4*TH ST.) 
NEW YORK, N. Y, 10017 
T£U (212) 940.O40O (operator) 

(2ll) 940-04^3 (diieot) 
FAX/ (212) 940.1*03 


Not«> N* 


&x& 


The Permanent Mission of Germany to the United Nations presents its compliments to the 
United Nations Expert Panel on the Illegal Exploitation of Natural Resources and Other Forms of 
Wealth of the Democratic Republic of the Congo and with reference to Security Council Resolution 
1457 (2003) of 24 January 2003 as well aa the Panel’s Note Verbale of 18 March 2003 has the 
honour to forward copy of statements from the Bayer Company as well as its subsidiary the H.C. 
Starck company in answer to the allegations made against them in your report to the United Nations 
Security Council on 24 October 2002. 


The Permanent Mission, of Germany to the United Nations avails itself of this opportunity to 
renew to the United Nations Expert Panel on the Illegal Exploitation of Natural Resources and Other 
Forms of Wealth of the Democratic Republic of the Congo die assurances of its highest 
consideration, 

* • - 

New York, 29.May 2003 



9 


S/2002/1146/Add. 1 


H.C. Starck 

Statement on the Final Report of the Panel of Experts on the illegal Exploitation 

of Natural Resources and Other Forma of Wealth of the Democratic Republic of 
Congo according to Resolution 1457 (2003) 

Employees of H.C. Starck met with the panel in Nairobi on 25 April to discuss the 
differences of opinion with regard to some of the points In the panel's report of 16 
October 2002 (S2002/1146), and to inspect and take delivery of various documents 
which substantiate the accuracy of the said report- Pursuant to UN resolution 1457, 
H.C. Starck will submit a statement following the meeting. H.C. Starck herewith 
complies with that obligation. 

The panel asked H.C. Starck to address three points in particular in its statement: 


What steps have been taken as a result of the accusations 

H.C. Starck currently does not purchase any raw materials from Central Africa. 

Should this become necessary in the future, H.C. Starck will contact the panel 

in advance to obtain its opinion and consent The panel agreed to this 

procedure. An effective verification system is planned for the time “after the 

panel". 


Compliance with OECD Guidelines 

Shortly after its discussion with the panel, H.C. Starck had a meeting with 
representatives of the Department of Foreign Affairs as “National Focal Point” 
(contacts to the panel) as well as representatives of the Ministry of Economics 
and Labor as the national contact office for the OECD guidelines. As a result 
of that meeting, it can be stated that non-compliance with OECD guidelines by 
a German company can only be ascertained by the competent national 
contact office for OECD guidelines or by the Committee for International 
Investment and Multinational Enterprises (OECD-CIME). Since there are no 
such specific findings with regard to non-compliance of OECD guidelines, 
there are currently no proceedings pending with the compentent German 
national contact office for OECD guidelines. 


• H.C. Starck will continue to cooperate with the panel in future. 

We confirm that we are happy to comply with this request by the panel. 

The following items were also discussed in detail: 

1. The statement made by employees of Eagle Wings that up to 15 % of 
Eagle Wings production is sold to H.C- Starck: 

As evidence for that allegation, the panel submitted a document which it had drawn 
up after a telephone call with eagle Wings dated March 2002, 
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H.C, Starck issued the following statement in that respect: “As far as we know, the 
statement made by Eagle Wings is incurred. At no time has H.C, Starck had direct 
contact with Eagle Wings. The panel can check this claim at any time by inspecting 
our order documents - as we have already offered on several occasions. 


2. The statement contained in the report that the panel has documents 
which prove that H.C. Starck continued to purchase coltan in Central 
Africa after August 2002: 

As evidence for this allegation, the panel submitted documents which H.C. Starck 
had itself given the panel voluntarily and of its own accord in mid-2002. This refers to 
a contract with the South African company AMC. On the basis of these documents, 
the panel conducted several phone calls which, in the panel’s opinion, permit the 
conclusion that the material was supplied from Central Africa and not from 
Mozambique, as our contract partner maintained. 

Following intense discussions, H.C. starck and the panel consequently agreed that 
H.C, Starck had obviously been misled with regard to the origin of the material. The 
panel will no longer maintain its allegation that H.C. Starck is guilty of intent. 


3. The statement in the report that H.C. Starck had failed to comply with the 
OECD guidelines for multinational enterprises: 

H.C. Starck received no documents or other evidence in support of that statement. 
However, the panel asked H.C. Starck to maintain close contact with the competent 
German contact office with regard to the OECD guidelines. 

H.C. Starck emphasized that that contact had already been established a short time 
ago and would be continued in the future (see above). 


Goslar, 27.05.2003 


n 
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Bqyer 


May 25-2003 


To the Secretary General 
of the United Nations 
UN Headquarters 
First Avenue at 46 ttl Street 
New York, NY 10017 


Dear Sirs, 

In its Resolution 1457 of January 24, 2003 the U.N. Security Council invites 
individuals, companies and states named in the Report of the Panel of Experts on the 
Illegal Exploitation of Natural Resources and Other Forms of Wealth in the 
Democratic Republic of Congo - which the U,N. Secretary General transmitted to the 
Security Council on October 15,2002 - to submit their comments on the Report by 
March 31, 2003. This deadline has since been extended to May 31,2003. 


Bayer AG, Germany, is listed in Annex 111 to the Report as a company which, in the 
Panels's view, violates the OECD guidelines for Multinational Enterprises. 

Bayer strongly rejects this allegation, which is based on false conclusions drawn 
following an investigation by the Panel into raw material sourcing by our subsidiary 
H.C.Starck of Goslar, Germany, 


A copy of H.C. StarcK’s statement on this matter is attached for your convenience. 
Sincerely, 

signed Dr. Thomas Portz 
Head of Public Policy 

Copy to Expert Panel on DRC, Nairobi 
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Reaction No. 4 




Ambassador Mahmoud Kassem 
Chairman 

LIN Panel of Experts on the DRC 

United Nations 

Gigiri 

Nairobi 

Kenya 

12 June, 2003 


Your Excellency 

STATEMENT FROM FIRST QUANTUM MINERALS LTD TO THE PANEL 
OF EXPERTS ON THE ILLEGAL EXPLOITATION OF NATURAL 
RESOURCES AND OTHER FORMS OF WEALTH OF THE DEMOCRATIC 
REPUBLIC OF CONGO 

First Quantum Minerals Ltd (“the Company 5 ’) is pleased to offer further comment on 
its inclusion m the Final Report of the Panel of Experts on the Illegal exploitation of 
Natural Resources and Other Fonns of Wealth of the Democratic Republic of Congo 
(“the Report 55 ) in the light of detailed discussions with members of the Panel of 
Experts 

Although it disagrees with allegations included in the last report, the Company has 
reviewed the evidence presented by the Panel of Experts and now understands more 
fully the background to the statements relating to the Company in the Report. In a 
substantive dialogue with the Panel of Experts, the Company has demonstrated that 
the evidence is based on actions by independent consultants (“the Consultants’ 5 ) 
appointed by the Company to assist in political lobbying in the DRC in late 1997, 
acting in breach of their contractual obligations and without the authority of the 
Company. The Company has also demonstrated to the Panel of Experts that once the 
problem was recognised, it was dealt with immediately and the relationship with the 
consultants severed in mid 1996. 


No payment to Government officials, either in the form of cash or public company 
shares was ever made or promised by the Company. 

Since the events referred to in the Report, the Company has maintained an exemplary 
record of doing business in the DRC and has successfully discovered and developed 
the new Lonshi mine which is currently the country’s largest copper producer. 
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The Company acknowledges and supports the UN’s goals of creating an open and 
honest business environment in the DRC and is therefore happy to cooperate with the 
Panel of Experts to achieve these goals. Furthermore, the Company will ensure its 
compliance at all times with OECD Guidelines through the formal liaison procedure 
with the OECD National Contact Point in Canada. 



G. Clive Newall 
President 
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Reaction No. 5 




Gold Corporation 


Robert M. Buchan 

President & 
Chief Executive Officer 


June 13 th , 2003 


Kinross Gold Corporation has provided the Expert Panel with information and clarification 
concerning its initiatives and conduct in the Democratic Republic of the Congo. Based on this, 
its ongoing co-operation with the Panel and it consistent adherence to the OECD guidelines, 
Kinross Gold Coiporation is confident that it will no longer appear on annex 111. 



Robert M. Buchan 

President & CEO 
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Reaction No. 6 

AMERICA 
MINERAL 
FIELDS INC. 


9th June 2003 


United Nations Expert Panel on the Illegal Exploitation 
of Natural Resources and Other Forms of Wealth in the 
Democratic Republic of the Congo 
EXPNATDRC/UNON, 

PQ Box 30302 
OOlOO/Nairobi, Kenya 
fax +254 2622 689 

For the attention of Mr. Mel Holt 


Dear Sir 

Panel Report - America Mineral Fields Inc 

America Mineral Fields Inc ("AMF") was pleased to be given the opportunity to meet 
representatives of the Panel in Paris on 15 th May 2003. At that meeting, the Panel identified those 
matters which had led to AMF's unfortunate inclusion in Annex III to the draft Report the Panel had 
prepared on the illegal exploitation of natural resources in the DRC. 

On 30 May, 2003 AMF wrote to the Panel to confirm the various representations of fact which 
AMF had made to the Panel’s representatives at the 15 th May meeting. These representations inter 
alia: 

1. detailed the history of the various agreements relating to the Kolwezi project and clarified 
the reasons for the various changes in payments that were due to be made to G^catnines, 

2. identified the transactions that were the probable origins of the numbers referred to in the 

matters that liad been queried, and detailed the legitimate, commercial and open nature of 
these transactions, 

3. rebutted all allegations of inappropriate conduct (allegations which the Panel's 
representatives confirmed had been made on the basis of statements made to the Panel by 
various individuals, unsupported by any documentation or other written evidence) and, 

4. detailed the considerable, and on-going, harm caused to AMF through its regrettable 
inclusion in Annex III of the draft Report. 
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AMERICA 
MINERAL 
FIELDS INC . 


At the meeting, summaries of the original Kolwezi agreement and the subsequently agreed 
amendments were given to the Panel. These were supplemented in detail in the subsequent letter of 
30 th May to the Pane! and in the Company’s earlier letter of 19 th March 2003 that had provided an 
analysis of AMFs full and on-going compliance with OECD guidelines. 

The terms upon which AMF has negotiated for the Kolwezi Project have always been freely 
available through AMFs Annual Reports, its public filings with the Securities and Exchange 
Commission (on Form 20F), and in press announcements released at relevant times in accordance 
with our stock exchange, legal and regulatory obligations. As a Canadian company quoted on the 
Toronto Stock Exchange, with headquarters in the United Kingdom, and reporting also to the 
United States SEC due to the number of our American shareholders, these obligations are extensive, 
and indeed require all material terms of transactions and payments to be fully disclosed. 

AMF was pleased to learn that the Panel was fully satisfied by AMF's response, and that the Panel 
proposed to recommend to the Security Council that AMF should not be included in Annex III of 
the final Report, 

The Board and Management of AMF support fully the work of the Panel in relation to the DRC. 
Our intention is, and always has been, to do business in the DRC on a transparent basis and in 
accordance with best international standards and guidelines including those laid down by the 
OECD. 



President and Chief Executive Officer 
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Reaction No. 7 



Mr. Mahmoud Kassem 

Panel of Experts on Illegal Exploitation 
Of Natural Resources an d Other Forms of 
Wealth of the Democrati c Republic of Congo 
Africa Division 
P.O. Box 30302 
00100 Nairobi GPO 

Kenya 


6th June 2003 


Dear Mr. Kassem, 


Referring (i) to the letter submitted by OM Group, Inc. (“OMG”) to the DRC Panel of Experts 
on 28 th May 2003, (ii) to the discussions with the members of DRC Panel of Experts in Nairobi 
on 29 th April 2003 and further good constructive collaboration between OMG and the DRC 
Panel of Experts and (iii) to the recent requests expressed over telephone by the experts of 
DRC Panel of Experts. Mr. Danino and Mr, Davidsson, we would like to respectfully state 
further the following: 

1. OMG’s overall compliance with OECD guidelines 

* In our letter of 28 th May 2003 we have underlined that the Big Hill project is the biggest 
foreign investment in DRC during the last three-four decades. It has been OMG’s starting 
point from the beginning of the negotiations in DRC to have a strong local partner involved 
in the planned project and that tins local partner (in this case Gecamines) will make its 
contributions into the project not by investing money but bringing in their local knowledge, 

their contacts in DRC and their ability to act as an interface in DRC vis a vis government, 
authorities, local suppliers of services and goods etc. 

* It is OMO'b' company policy that OMG and its’ group companies do not have any direct 
contacts with the government ui authorities in DRC but that all such contacts should be 
handled by companies having the necessary local contacts and capabilities. In this project it 
has been agreed in the Joint Venture Agreement that Gecamines. being the competent local 
company, has been responsible to obtain all necessary permissions and approvals required 
for the Big Hill project in DRC, 
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It is also OMG’s company policy to ensure that the technology matters, th,e specifications of 
environmental policy as well as issues related to social and employment matters in any of 
our Joint Venture projects arc organised in a similar general manner a 3 OMG and its’ 
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subsidiary OMG Kokkola Chemicals Oy (“OMG/KCO”) have been used to do in Europe, 
especially in Finland* With due regard to local circumstances, it is thus a strict policy of OM 
Group, Inc.;, as a listed company, to comply with the required ethical standards and the 
transparency as well as with different ethical rules such as, for instance, the mentioned 
OECD guidelines. 

♦ The joint venture project in question has so far been successful and fulfilled the expectations 
in DRC even if the extremely low cobalt price has caused problems for the main 
shareholders of <TTT., especially OMG having been the principal financier of the project. It 
has also meant that die time period during which Gecamines can have its shares subscribed 
has become longer than anticipated, Also the slag sales have generated so far less cash than 
expected. But as soon as the world cobalt price rises to the more normal level, then also the 
shareholders of GTL will enjoy the full benefits of the project, 

♦ As a summary, we van confirm that OMG and all OMG's subsidiaries have throughout the 
joint venture project in DRC, followed good ethical rules and standards as well 03 respected 
and followed the OECD guidelines for multinational companies* 


2. Compliance of the OECD gui delines in regard geimanium 

♦ The DRC Panel of Experts has made an allegation that, even if the joint venture project in 
question as such is to benefit DRC and Gecamines, the handling of germanium issue has not 
been in compliance with the OECD guidelines, hi our letter of 28 th May 2003 we explained 
in detail, how the germanium issue has been handled and what is the situation between 
Gecamines and OMG Kokkola Chemicals Oy with respect to germanium.. The following is a 
summary of the current situation: 

o The negotiations are under way, but not between Gecamines and GTL (who ate 
parties to the Long Term Slag Sales Agreement) nor between the shareholders of 
GTL (e.g. OMG Kokkola Chemicals Holding B.V., a company located in 
Netherlands) but between Gecamines and OMG/KCO, a Finnish company, which 
purchases the cobalt alloy from GTL, 

o GTL does not make any use of germanium and it has never contemplated it. It only 
buys cobalt slag from Gecamines, arranges its’ treatment at the smelter in 
Lubumbasbi and sells the cobalt alloy to OMG/KCO, There is accordingly no legal 

reasoning in requiring any amendment to the Joint Venture Agreement, 
o Germanium as such is a matter of a totally NEW commercial contract that is 
intended to be concluded between parties that have no contractual relationship 

between themselves in the joint venture project, 
o OMG/KCO has offered to pay a royalty of 5 % - .1.0 % re. germanium to Gecamines. 
o Gecamines has requested a profit sharing (not a royalty) corresponding to some 15 % 
- 20 % from the sale profits of germanium. 

o However, there cannot be any profit sharing as long as there is no profit made and 
normally any participation in the profit sharing would require some investment, 
Gecamines has not invested anything regarding germanium and the germanium 
production has only made losses so far, 

o Therefore the only correct way to pay compensation for the germanium is in a form 
of royalty. 

o To understand the total volume of germanium involved we summarise as follows: 
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■ Germanium located in the Big Hill as a small side issue, representing only a 
fraction of the revenues to be generated from cobalt and. copper. 

* Production of germanium in Finland has made loss both in 2002 and in 2003. 
Only when the production reaches full capacity (10 tons annually), the capital 
and operating expenses fall But then the high euro-value may deteriorate the 
result. We can safely assume that it will take a number of years before the 
gcmxanium production can yield positive results. 
w In spite of the losses, OMG is committed to offer fair royalty to Gecamines, 

It should he. emphasised that profit sharing, as proposed by Gecamines, 

would mean for Gecamines a wait of additional years before any 
compensation would, accrue, Royalties, however, are payable immediately 
and retroactively. 


3. Commitment of OMG vis a vis germanium 

Germanium is a commercial matter that shall be agreed in a normal level. While OMG and 
OMG/KCO consider they have no contractual obligation to pay for the germanium 
contained in the Big Hill slag , they recognise the fundamental right of the Congolese people 
to share the profits of any minerals originating from the DRC. and the concerns of the DRC 
Panel of Experts in that respect. OMG and OMG/KCO stress that they have offered a fair 
and reasonable agreement for royalties for the germanium OMG/KCO extracts and they are 
currently engaged in negotiations with Gecamines to finalise such agreement 

In this letter OMG/KCO commits to retroactively apply a royalty payment to Gecamines 
that will at the very least correspond to any benchmark level applied in the equivalent grades 
and quality of germanium. This is and it has been a firm commitment nf OMG/KCO already 
since autumn 2000 and it is dedicated to conclude the deal in favour of Gecamines as soon 
as possible. Furthermore, this binding commitment will be used retroactively from the date 
of commencing of the germanium production. 

4. Removal from the Annex of the Final Report of 8 th October 2002 

Finally and having perused all other clauses of OECD guidelines referred to above, we can 
confirm that the overall compliance policy described above as well as the specific 
agreements and measures that have been taken in connection with the Big Hill project, 
guarantee a full compliance with the OECD guidelines. Also the Finnish national contact 
point (Department of Trade and industry, “DTI”) has in their opinion presented the view that 
the germanium is a minor issue and is in its nature a commercial issue to be agreed between 
the relevant parties, OECD guidelines do not and cannot intervene in normal commercial 
issues. Therefore OMG and OMG/KCO should be deleted form the list in any of the 
Annexes of the Final Report of 8 ih October 2002. 


In line with the recommendations of the Finnish DTI and based on the binding commitments 
and more general, descriptions set out in this letter, OM Group, Inc and OMG/KCO should 
be removed from, the list (Annex TIT) of the Final Report of 8 th October 2002. In addition* 
any mentioning of the germanium issue as being a real or potential issue of conflict between. 
Gecamines and OMG/KCO and as such being likely to violate OECD guidelines, should be 
removed from the Final report. 
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Thank you for your understanding and the constructive co-operation with the DRC Panel of 
Experts. 

Yours sincerely, 

OM Group, Inc. // OMG Kokkola Chemicals Oy 
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Reaction No. 8 Barclays Africa 

1st Floor 
Murray House 
1 Royal Mint Court 
London 
EC3N 4HH 


www.barciaysxom 


13 June 2003 


BARCIAYS 


Dear Ambassador Kassem, 

BARCLAYS PLC 

Further to our meeting, and subsequent correspondence, I outline Barclay’s 
response to the Expert Panel on the Democratic Republic of Congo as follows: 

Barclays seeks to maintain the highest standards of business conduct throughout 
our operations around the world, and would not wish to contravene OECD 
Guidelines for Multinational Enterprises or any other regulations of international 
bodies. We acknowledge the issue raised with us by the UN Expert Panel on the 
Democratic Republic of Congo as the reason for our being listed in Appendix III of 
their report, and are grateful to them for drawing this to our attention. Following 
an internal review which identified the same issue, we took immediate and 
appropriate action to address the situation. We welcome the fruitful and 
constructive dialogue with the UN which has taken place since publication of the 
initial report, and which we hope will result in our being delisted from the revised 
report. We also look forward to building on our current working relationship with 
the UN and developing it further in the ftiture so that we may be able to address 
proactively issues of mutual concern and interest. 
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Reaction No. 9 

Standard 
Chartered s< 



Monday 16 June 2003 

STATEMENT TO THE UN EXPERT PANEL 


Standard Chartered Bank shares the UN's concerns regarding the Democratic 
Republic of Congo. Standard Chartered has shown to the UN Expert Panel's 
satisfaction that it had already reported to the authorities its suspicions regarding a 
customer named in the report and had already taken steps to terminate the 
relationship with that customer which led to the bank being included in an 
appendix to the report. As a result, the UN Expert Panel is recommending that 
Standard Chartered's name be removed from the appendix. 

Standard Chartered is committed to being a force for good in the countries in 
which it does business. The terms of the following standards are reflected in the 
Group's policies governing how and with whom the Group does business. 

Standard Chartered supports: 

* The Universal Declaration of Human Rights (approved by the Board in 
September 2001) 

* The UN Global Compact since (April 2001) 

* The OECD Guidelines for Multinational Enterprises (since October 2001) 

Full details of the Group's Corporate Social Responsibility policies and practices 
are available in the 'About Us' section of the Group's website, which can be found 
at www.standardchartered.com. 


Standard Chartered Bank 
Group Corporate Affaire 
1 Aidermenbury Square 
London EC2V 7SB 

www.standardcharterod.corn 
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Note 

Standard Chartered is the world's leading emerging markets bank. It employs 
29,000 people in over 500 offices in more than 50 countries in the Asia Pacific 
Region, South Asia, the Middle East, Africa, United Kingdom and the Americas. 

The Bank serves both Consumer and Wholesale banking customers. Consumer 
Banking provides credit cards, personal loans, mortgages, deposit taking and 
wealth management services to individuals and small/medium sized businesses. 
The Wholesale Bank provides services to multinational, regional and domestic 
corporate and institutional clients in trade finance, cash management, custody, 
lending, foreign exchange, interest rate management and debt capital markets. 

With 150 years in the emerging markets the Bank has unmatched knowledge and 
understanding of its customers in its markets. 

Standard Chartered recognises its responsibilities to its staff and to the 
communities in which it operates. 



Alex Blake-Milton 

Group Head of Government Relations 


24 



Reaction No. 10 


S/2002/1146/Add.l 



AMALGAMATED METAL CORPORATION PLC 

55 Bishopsgate, London EC2N 3AH 
Email: mauaeaK@amcgroup.corn 


To: 

Alex Rose Esq., 



■»r»f 

City: 

Nairobi, Kenya 

Fax 

00 254 2 62 26 89 

From: 

Q C L Rowan 

Fax: 

020 7623 6015 

Our Ref: 

GCLR/MD 

Date: 

12 th June 2003 


Dear Mr Rose, 


I attach a statement as discussed. 


Yours sincerely, 







GCL Rowan 
Director 
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STATEMENT BY AMALGAMATED METAL CORPORATION PLC (“AMC”) 


Following the issue of the Report of the Panel of Experts on the illegal exploitation of the 
natural resources of the Democratic Republic of Congo, AMC was pleased to accept the 
invitation of the Panel to respond in writing and then, at the earliest opportunity to meet with 
the Panel, 

In summary AMC confirmed that, during the period of the civil war and civil disturbance, the 
company continued normal commercial relations with its sole local supplier from whom it 
had regularly purchased significant quantities over a period of over 12 years, and in whose 
own probity there was justifiable confidence. At no dine did AMC deal directly or indirectly 
with members of the armed forces or the criminal “elite network”. AMC considers that at all 
times it acted in a manner that was ethical, in accordance with OECD Guidelines and in 
conformity with its own high standards of corporate behaviour. 

AMC is pleased to have been given the opportunity to respond to the Report and trusts that, in 
co-operating fully with the Panel, it has made a useful contribution to the Panel's important 
work. AMC confirms that it will continue to provide assistance to the Panel as required. 
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Reaction No. 11 


21 May 2003 


Ambassador Mahmoud Kassem 
Chairman of the UN Expert Panel on the DRC 
EXPNATDRC, UNON 
Office CW-207, Extention 2493 

C/o UPS, UNEP Complex Gigiri 
Limuru Road 

Nairobi 

KENYA 


• •• KUMBA 


w, 
^ $ 




Kumba Resources Limited Reg No 2000/011076/06 
Roger Dyason Road Pretoria West 0183 
P 0 Box 9229 Pretoria 0001 South Africa 

Website vvw a>. ktmba resou rccs.cc m 


Your Excellency Mr Ambassador 


ALLEGED ILLEGAL EXPLOITATION OF RESOURCES OF THE DEMOCRATIC REPUBLIC 
OF CONGO (DRC) 


Following on our discussion on 8 May 2003 with Messrs Ismaila Seek (Expert) and Paul 
A Davidsson (Political Affairs Officer) and your letter dated 8 May, which we received from 
Mr Seek, regarding the allegation that iscor (Iscor Mining) and Zincor, now Kumba Resources, 
contravened the OECD guidelines, we wish to respond as follows: 

1. Paragraph 1 of your letter, dated 8 May 2003, refers to Tenke Mining Corporation. The 
two persons attending the meeting, Messrs DJC Taylor and JD Fourie did not represent 
Tenke Mining Corporation. They represent Iscor Limited, Kumba Resources Limited 
(Kumba) and Zinc Corporation of South Africa Limited (Zincor). 
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2. We have taken note of the second paragraph of your letter dated 8 May 2003 and wish 
to respond to that paragraph as follows: 

2.1 When American Mineral Fields (AMF) approached Zincor, for the redevelopment 

of the Kipushi Mine in the DRC, Kumba, together with Zincor conducted a 

comprehensive due diligence investigation. No information indicating any illegal 
exploitation of the natural sources and other forms of wealth in the DRC by AMF 
was found. As explained, Zincor was approached because it operates a zinc 
smelter in South Africa. 

2.2 The 1FC (part of the World Bank group) as well as the South African Government 
agency, the Industrial Development Corporation of South Africa (IDC), have 
recently entered into an agreement with AMF regarding the Kolwezi Tails project 
in the DRC. We doubt it that these organisations would be willing to enter into an 
agreement with AMF regarding any project, if they were not satisfied with the 
bona tides of AMF as a company. (If we are listed because we have a contract 
with AMF, these organisations should also be listed.) 

2.3 After completion of Kumba's due diligence investigation regarding the Kipushi 
project, we established that there was at that time no legally enforceable 
agreement between Gecamines and AMF. Even if AMF had the relationship set 
out in your letter, it did not assist them in getting an agreement with Gecamines, 
regarding the Kipushi project. 

2.4 We provided AMF with a copy of your letter dated 8 May 2003. We requested 

them to address the issue raised therein that negatively impacted on Kumba. 
We trust that AMF has set the record straight on the facts implicating them in the 
letter handed to us. If not, will you please let us know what we can do to set the 
record straight that through our agreement with AMF we are not contravening the 
OECD guidelines. 
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2.5 Having received a copy of the letter handed to AMF by the UN Panel, we note 
that the focus of the allegations against AMF/AAC are linked to the Kolwezi Tails 
project and that the allegation set out in our letter is not repeated in the letter to 
AMF. We find it difficult to understand. Could you perhaps explain this to us? 

2.6 it was a condition precedent of the joint venture agreement with AMF that a 
legally binding Heads of Agreement (HOA) should be concluded with Gecamines 
and DRC Government approval obtained, before the joint venture agreement 
between Kumba and AMF became enforceable (Annexure 1 refers). 

2.7 Kumba and AMF have forwarded a draft HOA to Gecamines regarding the 
development of the Kipushi Zinc Mine in the DRC (Annexure 2 refers). 
Gecamines has not as yet responded and we are convinced that a fairly 
extensive process of negotiations will follow regarding our draft and Gecamines 
response thereto. You will notice from this draft that this is a bona fide 
commercial transaction being conducted on an arms-length basis with 
Gecamines. 

In the last paragraph of your letter dated 8 May 2003 you indicate that the panel has 

learned that Iscor Limited has been granted the project to rehabilitate the Kamoto 

underground mine site. We wish to respond as follows to this paragraph: 

3.1 As indicated in our prior correspondence to Mr Kassern, all the rights and 
obligations of Iscor Limited have been taken over by Kumba Resources Limited. 

3.2 With great respect, the fact that a project has been granted to a company cannot 

in itself be regarded as illegal exploitation of tho natural resources and other 
forms of wealth of the DRC. 

3.3 During the discussion with the committee on 8 May 2003, Mr Seek indicated that 
the Kamoto project is mentioned because of Kumba’s agreement with Anglo 
American Corporation (AAC) regarding the Kamoto project. We are concerned 
that this allegation is not contained in the letter. For this reason we have 
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recorded our concern on the copy that was handed back to Mr Davidsson. We 
place on record that there never was, or now is, an agreement with AAC in 
respect of Kamoto. 

3.4 In the discussion with Messrs Seek and Davidsson, we informed them that Iscor 
Mining (now Kumba Resources) was part of a consortium imposed on 
consortium members by Mr Mpoyo, the then DRC Minister of Mines and 
Petroleum, for the large Group West Complex. The consortium members 
included the Chinese, the Angolans, AAC. Billiton and Iscor amongst others. The 

Letter of Intent (LOI) regarding this project has since lapsed. Iscor Mining 
(Kumba) concluded the agreement regarding Kamoto prior to signing the LOI for 
the Group West project. 

3.5 We have fully explained the agreement between Iscor (now Kumba) and 
Gecamines, regarding the Kamoto project, to the members of the committee. 

■ The agreement is an arms-length transaction in terms of which Kumba (with 
the assistance of Gecamines) will obtain the financing for the project. 

■ Kumba will manage the mine/and concentrator, on behalf of Gecamines and 
Gecamines will manage the Luilu Refinery. 

■ It is not a joint venture transaction, but a management agreement. 

* The finance will be recovered from 70% of the free cash flow from the 
operation and Kumba will only receive 30% of the profit with Gecamines 
receiving 70%. 

- We have also indicated that this is a relatively short-term (ten year) 
agreement. 

* Due to the force majeure situation that arose in the DRC, Kumba could not 
commence with this project. We sent a letter to Gecamines in which we 
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3.4 


clearly stated the terms and conditions that Kumba was prepared to proceed 
with the Kamoto project. This was discussed with the DRC Minister of Mines 
and the Chairman and CEO of Gecamines during February 2003. 

■ We have also informed you that we are aware that Gecamines are 

negotiating with other parties to exclude Kumba from any involvement in the 
Kamoto project. 

■ We stated that the necessary legal processes were followed in concluding the 
agreement regarding the Kamoto project, namely: 

a) We entered into a Heads of Agreement with Gecamines, which was 
approved by the Council of Ministers of Zaire (now the DRC). 

b) We then negotiated a definitive agreement (DA) with Gecamines. 

c) We were required then to negotiate the agreement with a large 
contingent (30 plus) of DRC Government experts. 

d) A Presidential Decree was then issued for Kumba’s involvement in the 
project. 

As requested, we hereby include a copy of the initialled Kamoto DA (Annexure 3 
refers). 
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We again wish to reiterate that the companies within the Kumba Group involved in the 
Congo set for themselves the highest possible governance/business ethical standards 
and will not involve ourselves in any illegal activities. Kumba's commitment to sound 
governance, business ethic and social/environmental responsibility is manifested in our 
annual report (Annexure 4 refers), and are demonstrated in our business dealings and 
our operations. 

As the person responsible for the implementation of Kumba’s policies in Africa, and 
having been responsible/accountable for negotiating all the agreements regarding 
Kumba's involvement in the DRC, I have given you my personal assurance that I have 
made every endeavour to operate within the laws of the country in which we are 
engaged and have ensured the highest ethical standards. 

A video recording of a presentation I made to a large contingent of mining companies 

and DRC Government representatives, including the Minister of Mines, and the then 

CEO of Gecamines, Mr Mbaka, was handed to Messrs Seek and Davidsson. You will 

note that I addressed the dangers of bribery and corruption (and the enrichment of the 
"elite") in my presentation. 

Kumba s detailed response to the allegations of Iscor and Zincor having been implicated 

in contravening OECD guidelines in the UN Panel’s report on the plundering of the 

resources of the DRC was forwarded to you and also handed to Messrs Seek and 
Davidsson during our discussion. 

We have put together a file of relevant information as discussed, which includes: 

Annexure 1 - Key abstracts from the JV agreement between Zincor and AMF regarding 

the Kipushi project. 


Annexure 2 - The draft HOA between AMF, Zincor and Gecamines regarding Kipushi. 
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Annexure 3 - The DA with Gecamines regarding Kamoto. 

Annexure 4 - Kumba Resources Annual Report. 

Annexure 5 - The letter sent to the President of the Security Council of the UN, dated 
6 November 2002, a copy of which was forwarded to you. 

We have submitted the above documents with the understanding that the contents will 
be handled confidentially. These are commercial documents that could give Kumba 
competitors an advantage should it become common knowledge. We confirm that both 

Mr Seek and Davidsson assured us that the matter would be treated in the greatest 
confidence. 

7. We hereby respectfully request that: 

7.1 Should any allegation of a negative nature be levelled against either Kumba 
Resources Limited or Iscor Limited or Zinc Corporation of South Africa Limited, 
we request that you will inform us before including it in a report, in order to afford 
us the opportunity to provide you with evidence countering such allegations. 

7-2 The names of Iscor, Kumba and Zincor are removed from the list of companies 
who have contravened the OECD guidelines. 

7'3 That it would be recorded that their names we incorrectly included in the previous 
report. 

7-4 The letter addressed to you by Kumba, dated 6 November 2002, be included in 
the report you are in the process of finalising. 

We trust that our discussion with Messrs Seek and Davidsson and the information we have 

provided previously (Annexure 5) and in this letter, will assist the Panel to give effect to our 

request. 
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As we have repeatedly stated, we strongly support any action taken to address the serious 
problems or bribery and corruption, and the enrichment of the "elite", which negatively impacts 
on the population of the DRC as a whole. 


It would be appreciated if you could acknowledge receipt of this letter. 



DOUGLAS TAYLOR 

General Manager, New Business and Commodity Management 
Strategy & Business Development 
KUMBA RESOURCES LTD 

Tel: +27 12 674 1223 
Fax: + 27 12 664 5694 
Mobile +27 83 609 1253 


Cc Mr AS Minty 

Acting Director General, Department of Foreign Affairs, RSA 
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Reaction No. 12 


umicore 



Brussels, 26 Mav. 2003. 

' j 


Subject : Response of Umicore /Sogem to UN Report S/2002/1146 


Dear Sir, 


Please find attached copy of the response of Umicore / Sogem to the UN 
report sent today to His Excellency Dr. Kofi A. Annan. 


Yours faithfully, 

j ' 


•n 





Thomas LEYSEN 
Chief Executive Officer 
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umicore 


Brussels, 26 May. 2003. 


Subject : Response of Umicore / Sogem to UN Report S/2002/1146 


Dear Secretary-General, 


Please find attached the response of Umicore / Sogem to the above report. 
This response has been drafted in accordance with the conditions set out in 
UNSC 1457. Umicore / Sogem wish that the response and accompanying 
annex be published in full in the forthcoming addendum to the above report. 




Yours faithfully. 



S/2002/1146/Add.l 


RESPONSE OF U1VIICORE / SOGEM TO UNITED NATIONS REPORT 
S/2002/1146 


Background 

This response has been drawn up in accordance with the conditions set out in 
paragraphs 11 and 12 of United Nations Security Council Resolution 1457 dated 24 
January 2003. It should also be considered in the context of a meeting with the Panel 
of Experts on the Illegal Exploitation of Mineral Resources of the Democratic 
Republic of Congo (the Panel) in Nairobi on 8 May 2003, and correspondence and 
documentation provided to Umicore’s representative at this meeting (ref: 
EXPNATDRC/SOGEM). We request that this response be published in full in the 
addendum to the Panel’s report. 

Between the publication of the Panel’s report in October 2002, Umicore / Sogem - 
hereafter referred to as Sogem - sent four letters 1 to the Panel (in addition to telephone 
calls and e-mails) requesting information on the reasons for its inclusion in Annex III 
to the report. Until the meeting held in Nairobi, no such information was produced by 
the Panel. 


Response 

Sogem has always been open and transparent concerning its activities in the DRC and 
has regularly kept the Panel, the Relgian Government and other agencies fully 
informed of its position. A special section of the Umicore group website was also set 
up in order to provide information on this issue to a broader range of interested 
parties. 

The documents transmitted to Sogem by the Panel on 8 May 2003 provided no 
reference to the OECD Guidelines for Multinational Enterprises that were the basis 
for the Panel’s inclusion of Umicore in Annex III of its report. Instead, the documents 
refered in broad terms to the activities of Umicore’s partner MDM and the export of 
materials from the Eastern Democratic Republic of Congo. None of the information 
cuniaiucd in the Panel’s documentation was new (indeed most of the information 
contained in the documents had been provided by Umicore / Sogem). However, there 
are several key points that require clarification. 

1. In the letter provided to Umicore the Panel claims that "it is very difficult, if not 
impossible , to operate in this conflict zone without being associated with the 
military actors and / or the elite network Whilst we agree that it is difficult to 
operate in this area without such associations, the case of our partner MDM has 
proved that it is possible: 


1 Letters dated 29 October,2002; 4 March 2003; 3 April 2003; 16 April 2003 
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Umicore is adamant that the activities of its partner MDM are free of any 
association with military actors and / or the "elite network ". Umicore has 
received written assurances from MDM to this effect. Furthermore, the 
independent civil society organization IPIS (International Peace Information 
Service) recently reviewed the position of Sogem and MDM as part of a wider 
study and stated (see also annex for full text): 

"...we. are of the opinion that the Belgian company SOGEM and its Congolese 
partners have never associated themselves to the military actors that are 
responsible for the monopolisation of the mining sector and that they have 

strongly resisted the disorganisation of the regional economic climate . 

SOGEM's partners have always maintained their distance fi‘om the political and 

militai~y power holders, although this attitude has rendered their commercial 

activities extremely difficult." 

The difficulties encountered by legitimate companies in operating in such an 
environment cannot be better illustrated than in the case of MDM’s tantalite 
activities. MDM has been active for a long time in this sector but its position was 
severely affected by the imposition of the SOMIGL monopoly in October 2000. 
MDM was unwilling to do business with this monopoly and has been unable to 
resume trading since then. Instead MDM has been forced to rely on cassiterite 
trading in order to ensure its survival. 


2. The second argument of the Panel concerns the use of taxes that were paid to the 
Congolese tax authorities in South Kivu. 

All commercial operations, no-matter where they operate, are obliged to comply 
with the fiscal legislation applicable in that region or country. Neither Sogem nor 
MDM were ever in a position to second guess the RCD-G authorities’ use of tax 
payments by MDM or indeed any other legitimate commercial operation, aid 
agency or international body. However, the continuation of a commercial 
relationship in this environment presents an ethical conundrum for multinational 
companies such as Sogem. The choice is very clear: 

a) Continue legitimate commercial activities thereby protecting not only our 
company’s own interests but those of the whole range of stakeholders who 
depend to a greater or lesser extent on the continuation of our activities. 

b) Abandon a long-term commercial partnership in the region thereby leaving a 
void readily filled by less scrupulous operators and possibly the " elite 
network " itself. 

Sogem believes firmly that taking the first option is right given the circumstances 
that have prevailed in the East of Congo. Furthermore, there has never been any 
suggestion by the United Nations, civil society groups or the Belgian 
Government that legitimate business activity should be halted in the region. 
Indeed, the Belgian deputy Foreign Minister stated publicly in October 2002: 
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"One can put a stop to every economic activity because operating in failed states 
or areas of conflict is just too risky and too difficult. This attitude may be a very 
simple and radical solution to the problem, hut it is not an attitude that 
contributes to the common good—one should have the courage to continue to 
operate in difficult circumstances and to do so in a disciplined and responsible 
way . " 2 

Sogem’s relationship with its partners in the region dates back long before the 
outbreak of hostilities in 1998 and we approach our partnerships in the region 
with a long-term perspective. In this context we feel that it is correct to continue 
our activities as long as we can be satisfied that our partners operate in total 
legitimacy and without contact with the "elite network" or any other politico- 
military elements. We believe that all our activities and those of our partners are 
earned out in accordance with the codes of business ethics and sustainability 
complying with the OECD guidelines to which Umicore and its subsidiaries such 
as Sogem are a signatory 3 4 . 


Conclusion 

We understand that the whole issue of doing business in conflict areas such as the 
Eastern DRC is extremely charged and full of complexities. A recent OECD working 
paper has gone some way toward crystalizing the debate but as yet there has been no 
definitive guide as to how multinational companies should carry out their activities in 
such troubled regions of the world. 

Umicore and Sogem fully support the Panel’s objectives as laid out by the Security 
Council. This support has been reflected in the overall degree of openness and 
cooperation evident in our meetings, correspondence and other communications. We 
will continue to support these objectives in whatever way we can through, among 
others, contacts with the OECD National Contact Point in Belgium. However, we 
feel that it is essential that the Panel distinguishes between legitimate, long term 
investors in this troubled region and the "elite network" and associated profiteers, 
shysters and criminals who are those responsible for the illegal exploitation of the 
DRC’s resources. 


Brussels, 26 May 2003. 


Annex : Letter of 28 November 2002 from the International Peace Information 
Service to the Director of the Corporate Funding Programme, Belgium. 


2 Minister Annemie Neyts-Uttyebroeck, Doing Business in Conflict Areas - Ethical and Legal 
Challenges, Brussels, 30 October 2002. 

’’ Notably “The International Council on Mining and Metals Sustainability Charter” and ‘The Charter 
of Business and Society Belgium”. 

4 OECD Working Papers on International Investment nr. 2002/1 (May 2002): Multinational Enterprises 
in Situations of Violent Conflict and Widespread Human Rights Abuses. 
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ANNEX TO THE RESPONSE OF UMICORE / SOGEM TO UNITED NATIONS REPORT 
S/2002/1146 




International Peace Information Service 
Internationale Vredesinformatiedienst i tzw 


Antwerp, 28 November 2002 


Attention: Fons Verplaetse, President Corporate Funding Programme 


Dear Sir, 

On the basis of our current analysis of the mining sector in the east of the Dermocratic 
Republic of the Congo (DRC) and the territory controlled by the Rassemblement Congolais 
pour la Democratic (RCD-Goma), we are of the opinion that the Belgian company SOGEM 
and its Congolese partners have never associated themselves to the military actors that are 
responsible for the monopolisation of the mining sector and that they have strongly resisted 
the disorganisation of the regional economic climate. 

Consideding their status as Congolese enterprises, the partners of SOGEM have continued 
to pay the taxes due to the public revenue institutions such as the Office Congolaise de 
Controle, OFIDA and DGRAD, even though these institutions have passed under the control 
of the RCD-Goma. SOGEM's partners have always maintained their distance from the 
political and military power holders, although this attitude has rendered their commercial 
activities extremely difficult. 

First, following the creation of the'Societe Miniere des Grands Lacs'(SOMIGL) in November 
2000, SOGEM has been obligated de facto to suspend its operations in the region. This 
suspension was a direct consequence of the difficulties its partner M.D.M. (Mudekereza 
Defays Minerals) encountered with the management of SOMIGL. In November 2000, the 
president of SOMIGL, Ms Aziza Kuisum-Gulamali obstructed the exportation of a transitory 
stock of coltan from M. D. M, This prevented the latter from honouring its commercial 
contract with its Belgian partner SOGEM. M.D.M's complaints vis-&~vis Ms Aziza Kuisum- 
Gulamali only resulted in a succession of harassments from the authorities of the RCD- 
Gorma, including some aggressive demands and threats of requisitioning. 

it has to be noted that the authorities of the RCD-Goma only created SOMIGL to benefit as 
much as possible from the enormous price rises for coltan in the period November 2000- 
March 2001. This position has been illustrated by various declarations of their political 
leaders. We also observe that the president of SOMIGL, Ms Aziza Kuisum-Gulamali, Is the 
object of two judicial inquiries in Belgium and Switzerland for contraband and fiscal fraud. 
According to the Belgian prosecutor, the revenue of the transactions made by Ms Kuisum- 
Gulamali in the coltan and gold traffic have served to finance the rebellion of the RCD-Goma 
in the east of the RD Congo. 
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Secondly, the management of M. D. M., directly or through the 'Federation des Entreprises 
du Congo', have maintained a consequent position vis-a-vis the political and military actors 
in the territory controlled by the RCD-Goma. For example, Mr Mudekereza - Director of 
M.D.M. who founded another trading post called GEMICOM in April 2001 - has protested 
vigorously against the creation of the'Congo Holding Development Company' (C. H. D.C.), 
an enterprise directed by agents of the RGD-Goma that has received a monopoly on the 
mining concessions producing coltan, cassiterite, gold and wolfram in the provinces of North 
and South Kivu as well as Maniema. However, considering the troubled situation of the 
mining sector in the region after the abolishment of SOMIGL, SOGEM has refrained from 
commercial relationships with GEMICOM. 

Finally, it remains clear that neither SOGEM, nor its Congolese partners, have ever had any 
commercial relationship with SOMIGL or its agents during this whole period. Nevertheless, 
to assure M.D.M's economic survival, SOGEM has restarted its purchases of cassiterite 
treated by M. D.M. after the abolishment of SOMIGL (March 2001). 

Generally, one has to acknowledge the pernicious consequences of the growing 
militarisation of the mining sector for most Congolese enterprises in the eastern Congolese 
provinces. In this regard, SOGEM's partners have informed the United Nations on the 
potentially negative consequences of a general embargo for the local trading posts. 

Currently, the mining concessions and trading posts are increasingly monopolised by military 
actors, who are responsible for a total criminalisation of the local economy and contribute to 
a generalised insecurity in the entire region. As a result, the economic weight of traditional 
economic operators continues to fail to the advantage of military-commercial alliances that 
operate more and more in the criminal or semi-criminal sphere. As a result, the other 
economic actors risk falling victim to the total arbitrarity of these military entrepreneurs, who 
continue to plunder the region for their own benefit. 


Tim Raeymaekers 

Cc: 

His Excellency the Ambassador Mahmoud Kassem, President of the Panel of Experts on the 
illegal Exploitation of Natural Resources and Other Forms of Wealth in the Democratic 
Republic of the Congo 

NV Sogem SA 

M.D.M. 



Cy IPIS. All rights reserved. Reproduction or quotation should be expressly authorized by the 
international Peace Information Service. 
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Reaction No, 13 

Meikior Resources Inc. 


fReCrafffiin 

Expert Panel on Illegal Exploitation 
Re: Congo 

Message: 

The Canadian Department of Foreign Affairs and International Trade has 
contacted us to suggest we reply to the Expert Panel concerning the inclusion of 
Meikior in Annex III a report dated October 16, 2002. 

Meikior is a publicly traded company trading on the TSX Venture Stock 
Exchange and is in compliance with the Canadian Regulatory authorities. All our 
documentation, in keeping with regulatory compliance, is on public record and on 
deposit with the Quebec Securities Commission and with the TSX Venture 
Exchange. It is available to the public online at www.SEDAR.com . 

Meikior negotiated certain mineral exploration agreements with 
Gecamines from 1996 to 1999 with the final agreements signed in 1999. The 
agreements covered mineral exploration, Meikior has not undertaken any mining 
or exploitation of any mineral or other resources in Congo up until the present. 
Mineral exploitation may result at some future date and if and when this occurs 
we would take all steps to he in compliance with all regulations. 

As part of the mineral exploration program Meikior funded at its cost a 
geophysical survey to establish a baseline for future pollution control within the 
area to be explored. This illustrates good environmental compliance. 

The agreements negotiated with Gecamines were in complete conformity 
with international mineral exploration and development agreements. Meikior 
employed the services of the legal firms Lavery de Billy in Canada and Decroo 
Desgutns in Belgium,. Meikior held a meeting in New York in 1998 with Canadian 

996 4e Avenue Vald'Or Quebec J9P 1J7 
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UN Ambassador Fowler to advise of the planned activities to take all steps to be 
good corporate citizens. 

Melkior has not undertaken any exploitation to date and would welcome 
any surveilance by your group which you may request to demonstrate 
compliance. We have read the OECD guidelines and we are in compliance with 
those and intend to remain in compliance. 

We are in communication with the Canadian Government Authorities and 
intend to comply with all regulations, as we have done in the past. 

We appreciate having concerns brought to our attention and look forward 
to maintaining complete compliance. Please advise us if we can supply 
additional information. 


Yours 



Jens E. Hansen, P. Eng s' 
Director f 

Melkior Resources Inc. 
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Reaction No. 14 


BANRO CORPORATION 

(formerly Banro Resource Corporation) 


Dear Mr Rose 

Banro Corporation Report of the United Nations Expert Panel on the 
Exploitation of Natural Resources in the Democratic Republic of Die CiMipo 

As requested, i now record the following submissions in regard u> Bancorequest 
that its name be deleted from .Schedule Jil to the Expert Panel's Interim Report. which 
lists entities which have allegedly breached OBCD guidelines for the Conduct of 

Multinational Enterprises. 


Banro is a public company, listed on the Toronto Stock Exchange Thv mujnuiy of its 

shareholders are resident in the USA. Banro therefore has been careful lo adhere to 
international beat practice in its business dealings, both in Canada arid in iho DMC 1 
was ihe President of Banro and of its 93% owned Congolese subsidiary, Sakima. 
throughout the period of Sakima’s exploration programme in the DRC. I he 
expropriation of Sakima’s assets and the subsequent litigation, which terminated in 
the signature of n settlement agreement and the reversal of the expropriation 


As vtm are aware I also am a director of multinational companies. KmccI in 
Johannesburg. London- and New York, which are engaged in the pmduction and 
marketing of diamonds, gold and platinum group metals. I therefore am accustomed 
to operating strictly within corporate ethical codes, which, inter alia, require 
con InrrrlaJiee with OHCD Guidelines. 


To the best of my knowledge and belief Banro has never breached any of the i e levant 
OECD guidelines. In support of this assertion, it is significant that although Banro 
ensured that all. of Sakima’s development obligations under its Mining Convention 
were scrupulously observed and timeously executed, Sakimtt's assets were 

expropriated both by the Government of the DRC in July 1998 and by the RCD 
(Genua) in July 2000. In each case the ‘motivation for the expmmrnticxi i(k 

mintTtd polenllat demonstrated, by Sakima's successful exploration programmo 


Banm has provided the Expert Panel with a numbei of cimifionu.n;, 
supplementary information on its activities in the DRC in n sptrii of go-id will ,tnd 
cooperation. Banro intends to continue such constructive co-operation witli the- (• sport 
hand and restates its commitmenr to the OECD Guidelines. 


You n irulv 




"v- V 


) 


Bernard v«n Rooyvm ^ jf 
Director 
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Reaction No. 15 


ASHANTI GOLDFIELDS COMPANY 
ASHANTI GOLDFIELDS KIMIN 

RESPONSE TO REPORT BY UN PANEL ON THE ILLEGAL EXPLOITATION 
OF NATURAL RESOURCES AND OTHER FORMS OF WEALTH IN THE 

DEMOCRATIC REPUBLIC OF CONGO 


Executive Summary 

Ashanti Goldfields Company Limiicd (“Ashanti”), whieh currently hulds 86.2% interest 
in Ashanti Goldfields Kilo (“AGK”, formerly known as Kilo-Moto Mining International 
or “KIMIN”), has attempted to conduct exploitation and mining activities in the DRC 
since 1996. This has not been possible due to a concatenation of events already explained 
to the Panel. 

Throughout this six year period, there is a clear and unambiguous record of Ashanti 
dealing primarily and exclusively with central government in all matters: in respect of her 
rights in KIMIN and later, AGK, in respect of all fiscal payments to be made to the legal 
and authorized government of the day, and in respect of the granting of access to mine 
site, once Ashanti’s rights in AGK were re-instated in June 2001. 

Despite Ashanti’s inability to conduct exploitation and mining of any kind in the DRC 
over the last six years, it has been guided by principles of good corporate governance as 
well as the OECD guidelines for multinational enterprises. Ashanti is also a member of 
Global Compact, a UN sponsored initiative and fully embraces the principles on 
governance promulgated by Global Compact regarding the conduct of business in line 
with established legal standards in the countries within which it operates. 

Ashanti is currently in the process of paying salary arrears for all of KIMIN’s ex workers, 
even though this is an obligation of KIMIN’s (now AGK), and not Ashanti, at a time 
when AGK has no financial resources of its own. Ashanti has also started sending 
shipment of drugs, ranging between US$5,000 - US$10,000, on a quarterly basis to the 
mine site, to be distributed free of charge to AGK workers and their dependents through 
the local hospital. 

Ashanti believes the discharge of AGK’s obligations and the shipment of drugs, will 
signal our long-standing commitment to the province, and will help build hridges to that 
community, even as we attempt to establish a world class gold mine in the province. 

Given Ashanti’s record of activities in the DRC to date, and the weight of documentary 
evidence available to support its record, Ashanti asserts that there is no justifiable reason 
for its name to be mentioned in Annex III in the UN’s report and requests the removal of 
its name from Annex III and from any document that alludes in any way to alleged 
impropriety and breach of conduct in the DRC. 

Ashanti is thankful for the opportunity to appear before the Panel and will continue to 
cooperate fully with it, as and when necessary. 
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Reaction No. 16 

The Final Report of the Panel of Experts on the Illegal Exploitation of Natural Resources 
and other Forms of Wealth of the Democratic Republic of the Congo 


Submission of Anglovaal Mining Limited (“Anglovaal”) 


in response to an invitation from the Panel of Experts to make a submission, following the 
extended mandate granted to the Panel by the Security Council, under Security Council 

Resolution 1457(2003) 


SUBMISSION 

1. Anglovaal strongly supports the view that the illegal exploitation of natural resources and 
other forms of wealth of the Democratic Republic of the Congo (“DRC”) must be 
stopped. 

2. Anglovaal is most willing to co-operate as fully as possible with the Panel of Experts ( 
“the Panel”) in its investigations to achieve this outcome. 

3. Although the Republic of South Africa is not a member of the OECD, the OECD 
Guidelines for Multinational Enterprises (“the OECD Guidelines”) are generally 
consistent with statutory and corporate governance requirements prevailing in the 
Republic of South Africa. The OECD Guidelines are also broadly consistent with the 
internal policies and procedures of Anglovaal. Accordingly, the OECD Guidelines have 
the broad support of Anglovaal. 

4. At its meeting with members of the Panel on 12 May 2003, following publication of the 
Report in which Anglovaal was identified as a company that was in violation of the 
OECD Guidelines, Anglovaal was advised in writing of the basis on which such finding 
was made. This was the following: 

4.1 the Panel had obtained information pointing to the fact that Anglo American was 
a shareholder of Anglovaal; 

4.2 the Panel had received information regarding the involvement of Anglo American 
in questionable commercial deals in the DRC; 

4.3 the relationship between Anglo American and Anglovaal raised questions of 
Anglovaal’s adherence to good corporate governance, including the OECD 
Guidelines. 

5. Anglovaal rejects the finding of the Panel that Anglovaal is in breach of the OECD 
Guidelines, on the basis set forth in paragraphs 4.1 to 4.3 above, or on any other basis. 

6. Anglovaal has fully disclosed to the Panel the nature of the activities that have been and 
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are being undertaken by it in the DRC. These activities were and are being undertaken in 
a legal and transparent manner. They have not been, and are not being, carried out in 
breach of the OECD Guidelines. 

7. Anglovaal has also fully disclosed to the Panel the details of the shareholding that Anglo 
American held in Anglovaal for a period of thirteen months, from early March 2002 to 
April 2003. These details are a matter of public record. 

8. Anglovaal is a separate company from Anglo American. Even given the shareholding of 
Anglo American, Anglovaal has always been an independent company that has been 
controlled and managed by persons or institutions other than Anglo American. 

9. Anglovaal rejects the conclusion reached by the Panel that Anglovaal can be found to 
have been in violation of the OECD Guidelines merely by association, by virtue of the 
fact that it has a shareholder, which is a separate company, that is allegedly in breach of 
the OECD Guidelines. 

10. Anglovaal expresses concern that the Panel: 

10.1 published its final report without giving Anglovaal the opportunity to respond to 
the unfounded allegation that it was in breach of the OECD Guidelines; 

10.2 made a finding against Anglovaal merely by virtue of the identity and alleged 
activities of one of its shareholders; and 

10.3 in reaching its findings, failed to apply its own “reasonable standard of proof’ 

under which it stated that it had operated (see paragraph 8 of the Report). 

11. In conclusion, Anglovaal reiterates its denial that any of the activities undertaken by it or 
any of its subsidiaries in the DRC, are or have been in violation of the OECD Guidelines, 
which allegations have adversely affected the reputation of Anglovaal. 


GJ Robbertze 

SENIOR VICE-PRESIDENT : TECHNICAL SERVICES 
For and on behalf of Anglovaal Mining Limited 
5 June 2003 
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Reaction No. 17 


RESPONSE FROM 

CARSON PRODUCTS / L’OREAL SOUTH AFRICA 
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Meeting United Nations Exprt Panel on the Illegal Exploration of Natural 

Resources and other forms of Wealth of the DRC-Security Council Resolution 
1457(2003} Paragraph 12. 

Meeting held at United Nations Office in Nairobi, Kenya 28th Ap v *iI / 200 3 at 
2.30pm 

Following cur meeting of the 28th April 2003 at 2.30pm at the United 
Nations 

in Nairobi between yourself, Mr. Ismail Seek and Mr. F Davidson and -urther 
to the letter dated Z8th April 2Uu3 Ret EXPNATDRC/4/CARSON which I was 
handed at the meeting and further to my comments on these allegations where 
Carson Products of South Africa is mentioned as one enterprise through 
which 

these natural resources are commercialized in South Africa, and where we 
are 

identified as having contacts with the rebel movement RCD-G, and as a major 
buyer of coffee from the KIVU,s in the rebel controlled region of Goma, the 
illicit trading being carried out through the Rwandan Office of the 
Commercialization of Coffee. 

1. earson Products has no dealings in these matters whatsoever, and has 
never had any dealings with any rebel group or whoever in relation to what 
the company sells in the region to its Distributors, and hence reject and 
categorically deny these claims, and as discussed would like the United 
Nations Panel of Experts to source any names or contacts with Carson 
Products South Africa (now L Oreal South Africa , of which Soft Sheen 
Carbon is a Division oz), as we are appalled at these allegations. 

2. As detailed to you Soft Sheen Carson is a manufacturer of Hair' care and 
Toiletries based in Johannesburg South Africa, the full range and price 
list 

and catalogue was handed to you. 

o. As discussed we dear with Distributors in the Congo, namely Femco, tc 
which i handed you a full set of invoices of product delivered to the drc 
dating back from 1998, in that time we have only had 2 Distributors Nova 
Atlas in the early days and Femco who is our current Distributor. 

As advised ail dealings with our Distributors are dene on and cash or 
guarantee up front and payment is in USD$ as per tile COpy invoices Given, to 
you. Goods are shipped direct to the Distributers outlet, in this case 
Kinshasa, or as prescribed by the Distributor to say Lubarnbashi if 
required. 

4. Trading in Africa with a commodity like Ethnic Hair care might as stated 
lead to^it being traded onwards, of which the Company has no control, the 

demand foi our brands is indicative of the growth the company has shown 
over 

the last 6 years, and the Congo is no exception, in fact due to the civil 
'war product shortages are at a peak, leading to our brands being highly 

after, and products that can be traded at a huge margin to the seller, and 

this could lead to bartering of the products, BUT we the supplier have 
seen 

paid in USD before the goods leave, and therefore have no control after 
they 
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reach the country of destination. 

An example of this is Uganda, which everyone knows trades extensively into 
the rasters Congo through illicit border dealinqs out of Kampala, as 
shortages in the Coma region and far beyond are"always an issue as is 
servicing regions that are at war, and therefore the barter issue is even 

more an option as people in this region micht not have access to rash 
funcs, 

but I repeat the Company has nothing to do with this activity ar.d cannot be 
he_d responsible if someone or some organization is using its name in vain, 
ur distributor in Uganda is Hanifa Bros operating our of Kampala. 

5. have left you with a detailed operational presentation of L Oreal South 

Africa ana inside you will find all the details related to Soft Sheen 
Carson. 

6. Carson Products was a Public Company until end 200C when it was 
purchased 

by L Oreal and now falls under izs public company listing, as stated should 

you require the tinancia^ reports of the company prior or post L Oreal; 

takeover tney are available for you, and nowhere will you find any 

reference 

% 

to dealings in Commodities listed in the Security Council Resolution 
.1457(2003) paragraph 12. 


As stated above, we are more than willing to assist veu in your enquiry 

anything you require if you can contact me at the above e mail or bv phone 
on 2/.83.2894268 mobile I will gladly assist you. 

Trading in Africa has proved a real challenge to our Company, and has 
required years of dedicated people to grow cur status in the market, and 
qaiue frankly to have these allegations thrown at us is not acceptable, and 
as stared you would revert to your sources to get the contact peoples names 
and revert to me asp so this matter can be sorted out as I feel irs a case 
of someone using our name illegally as we are the oroducers of the traded 
commodity, which -hey are abusing for their own gain. 

I would like to thank you and your team for the warm reception given to me 

o put forward our company's case and T look forward to a swift resolution 

cf this matter and the removal of Carson Products from the Resolution 1457 
(z 0 0 3} paragraph 12. 

The Company is happy that should the United Nations wish to use this 
statement in their response they can gladly do so. 


Yours Trulv, 


David St Quintin 
Managing Director 
L Oreal South Africa 
153 Catherine Street 
Wendywood 
Johannesburg 
South Africa 
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Reaction No. 18 


ANGLO 

AMERICAN 


Statement by Anglo American pic on its involvement in the 
Democratic Republic of Congo (DRC) 

Anglo American’ had had no operations in the DRC for more than 20 years. Thus we 
were surprised jto appear in an Annex to the UN Panel’s Report for having allegedly 
breached the OfeCD Guidelines for Multinational Enterprises. 

Seven months after} publication of the UN Panel's Report we had the opportunity of 
meeting with the UlN Panel and of learning the nature of their concerns. We made 
clear our support fo : r the Panel’s work in uncovering any wrong doing in the DRC and 
addressing the hutjnan tragedy that has ^unfolded in that country. However, we 
expressed our gravje concern that the Panel had not mentioned the allegations made 
against us in advance of publication, noir given us a chance to respond to them. 
Furthermore, for s^ven months, no details of the allegations were provided, thereby 
preventing us from being able to defend ourselves. 

At the meeting, the Panel stated that it had concerns that ’inappropriate payments’ 
might have been rjnade so as to reduce, substantially the amounts payable to the 
Congolese authorises in respect of the Kolwezi Tailings Projects. The Panel did not 
offer any evidence of what 'inappropriate payments’ might have been made, by whom, 
to whom, by what means or when. 

At the meeting, and subsequently in writing, we explained the circumstances in which 
the profile of payments provided for under the relevant contracts in connection with 
the Kolwezi Tailings Project had been changed - albeit not Involving a significant 
reduction in the total amount which might ultimately have become payable. More 
significantly, we pointed out that our joint venture with American Mineral Fields and 
Gecamines hap nejver received title to the:Kolwezi Tailings Project and so none of the 
contractual paymeits had, as a result, fallen due or been made. At no stage were 
Inappropriate paynhent$ T provided for or made. 

• < 

Anglo American hai a longstanding prohibition on the payment of bribes or other corrupt 
practices and at alii times in its dealings infthe DRC sought to observe international legal 
norms. We sold our potential interest in the Kolwezi Tailings Project for U5$3 million in 
2002 in part because of the difficult environment in the DRC,- including conflict and abuse 
of human rights. hnglo American was not involved in a breach of the OECD Guidelines 
and should not’hav^ been included by the Panel in the Annex ill list. Moreover, we believe 
that had the Panel [requested the information, recently provided by Anglo American, prior 
to publication of the report, we would not have been so listed. 

In view of the aboVe, Anglo American requests that its name be removed from Annex 
ill. 


Anglo American pic 

20 Carlton House Terrace London SW1Y SAN United Kingdom 
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Reaction No. 19 
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Reaction No. 20 



ALEX STEWART INTERNATIONAL CORPORATION 

CADDICK ROAD. KNOWSLEY INDUSTRIAL ESTATE, ME RSE YSIDE L34 9ER, ENGLAND 


KAS/CS 
May 27 w , 2003 


United Nations Expert Panel 


Subject ; Violation of OECD Guidelines : Annex III 


Dear Sirs , 


1) Please receive, in the attached appendix, a copy of our letter ASIC 030513 
which was sent to you by E-mail on May 13, 2003. 

2) Since the publication of your Final Report S/2002/1146 , our company ceased 
all activities in the concerned territories: Uganda, Rwanda, Burundi and in the 
Eastern of Congo under control of rebel movements. 

3) ASIC Congo, is the only subsidiary of our group in RDC, it operates in Katanga 
(Lubumbashi, Likasi, Kolwezi). 

From Lubumbashi, it is extremely difficult to access any territories under the 
control of the rebel movements. 

ASIC Congo has never had to sample or to analyse products other than 
Concentrates of Copper - Cobalt or metals/alloys produced by Gecamines and 
other well established companies in the Katanga province of Congo (DRC). 

4) We wish that our company, ALEX STEWART (Assayers) Ltd, is removed from 
the annex III as it conforms totally to the OECD guidelines. 
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We undertake tor 

• Respect the directives of the Expert Panel group for the DRC. 

• Continue co-operating with the Expert Panel on the DRC 

• Pass to the Alex Stewart Group and the Expert Panel, any information, including 
the identity of the operators involved, about suspect ores originating from conflict 
areas in the Great Lakes Region 

• Avoid treating suspect ores and metals without the accord of the Expert Panel or 
any other UN body charged with monitoring exploitation of resources in the DRC 

• Raise awareness within the Alex Stewart Group of the OECD Guidelines and 
fully comply with its requirements 



We hope that these measures agree with your wishes. 


With best regards 

ALEX STEWART (ASSAYERS) LTD 



Chairman and Chief Executive 
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United Nations Expert Panel 


Dear Sirs 

Please note that the only client Alex Stewart has been working for is a company called 

Chemie Pharmacie Holland (known as CPH) and not for Eagle Wings Resources 
International. 

This company had, at that time, a contractual relationship with Eagle Wings Resources 
International, which covered a broad scope, including management related activities such 
as financing and logistics. 

At the time of the operations the weighing / sampling / analyses activities were managed 
by CPH who in turn gave these activities to Alex Stewart International Corporation B.V., 
located in Rotterdam on a sub-contractual basis. 

Since Alex Stewart International had no business relationship with EWRI; it assumes that it 
does not need to assist the UN any further in relation to certificates issued (we never 
issued any reports to EWRI, we only issued certificates for CPH !) 

We hope that the above is sufficient explanation but in case you may have any further 
questions > queries / remarks please 1st me know. 

Best regards, 

ALEX STEWART INTERNATIONAL CORPORATION 
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Reaction No. 21 


KEMET Electronics Corporation _ 

2835 Kemet Way * Simpsonviile, South Carolina 29681 


June 5. 2003 


U.N. Panel of Experts 

EXPNATDRC/United Nations Office in Nairobi 
P. O. Box 30302 
00100 Nairobi, Kenya 


Ladies and Gentlemen: 


On May 6 S 2003, KEMET Electronics Corporation responded to the U.N. Panel of 
Experts (the“Panel) requesting the company be removed from Annex III in report 
S/2002/1146. During that month, KEMET had a very positive dialogue with the Panel 
of Experts. As part of this communication, KEMET outlined its position in the tantalum 
supply chain and also its proactive response, May 200 L to earlier reports on activities in 
the DRC. 

As a result of this dialogue with the Panel, we respectfully request KEMET be removed 
from the list of companies asserted to be acting in a manner not consistent with OECD 
guidelines. 


Respectfully submitted, 


KEMET 


ration 



Dave Reynolds 
Anode Manufacturing Plant Manager 
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Reaction No. 22 



MR Zlinerals and Rials Ltd 

17 Devonshire Square London EC 2 M 4SQ 


UN Committee Draft Summation of the meeting on 14 th May in Paris 

Some of the personnel of A&M have been buying Congolese tantalite since the 
1960's, having been involved with Sominki, the largest tin tantalite miner in 
Zaire* A&M has never, however, had a local presence in the DRC A&M has 
purchased Congolese tantalite via established merchants mainly based in Belgium: 
These purchases were made on an in warehouse Antwerp Rotterdam or Singapore 
Basis. The purchases were made at the full world market price. A&M never knew 
that there was a problem until the Expert Panel published its original report in 
April 2001. Since 2001 A&M has bought very little if any Congolese tantalite. 
A&M wishes to support the Expert Panel and the UN in general in its efforts to 
end the conflict in the DRC and to eliminate the financing of political factions by 
the ruthless exploitation of the raw material wealth of the DRC. A&M does 
,however, feel that a way should be found to support the artisanal miners, many of 
whom had made some money for the first time in their lives by their own mining 
of tantalite. It was noted by A&M that attempts in the past to do business with the 
authorities in Kinshasha have fallen foul of bureaucratic incompetence and 
corruption. A&M made it clear that they wished to be removed from appendix III 
of the report. The panel has made available a copy of the OECD guidelines with 
which it was agreed that A&M would abide with in future. 





XI XMcCombie 
M anaging Director 
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BELGOLAISE 

66as/A- 


SOOCTE ANONVME 


ADMINISTRATION 


Le 22 mai 2003 


Reaction No. 23 


Monsieur le Secretaire General, 


Nous vouS prions de trouver ci-joint, le Memorandum de notre Banque et 
de notre maison-mere FORTIS BANQUE contenant, en application du point 11 de la 
resolution 1457 (2003) du 24 janvier 2003 du Conseil de Securite de I'O.N.U., les 
observations de nos deux societes aux griefs du Groupe d'Experts qui nous ont ete 
communiques dans un document du 8 mai 2003, signe par I'Ambassadeur Mahmoud 
KASSEL accompagne de treize pieces subdivisees en quatre lots. 

Notre Memorandum contient en premiere partie I'historique de toutes 
les demarches que nous nous sommes vus contraints d’accomplir pour obtenir ce 
document. 


Nous ne pouvons que deplorer les procedures du Groupe d'Experts qui 
nous ont obliges a plus de six mois de demarches comprenant d'incessants coups de 
telephone, fax, e-mail et courriers ainsi qu'un voyage de deux dirigeants a New York 
et un autre a Nairobi pour finalement obtenir un document sans beaucoup de 
consistance et surtout sans aucune preuve. Nous ne pouvons admettre que, 
contrairement a toutes les regies de droit et tous les principes en vigueur, e'est a nous 
qu'il appartient d'apporter la preuve contraire delegations non precisees. 

En deuxieme partie, nous commentons et refutons point par point chacun 
des griefs formulas pour aboutir a la conclusion qu'aucun grief n'a jamais ete formule a 
I'egard de FORTIS BANQUE et que ceux formules a Tegard de notre Banque ne sont 
pas fondes. 


Des lors, e'est a tort que les norns de nos deux societes ont ete 
mentionnes dans I’annexe III du Rapport du Groupe d'Experts de I'O.N.U. sur 
('Exploitation Illegale des Ressources Naturelles et autres Formes de Richesses en 
Republique Democratique du Congo, comprenant la liste des entreprises considerees 
par le Groupe d'Experts comme ayant vioie les principes directeurs de I'O.C.D.E. 
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En outre, nous rappelons qu'en violation de toutes les regies umformement 
admises dans les procedures judiciaires, nos societes n'ont ete ni informees, ni 
interrogees, ni mises en presence du moindre element de preuve, ni a fortiori mises en 
etat de se defendre avant que leur nom ne soit publie dans I'annexe III du Rapport du 
Groupe d'Experts. 

Nous sollicitons done avec insistance votre intervention et celle du Conseil 
de Securite de I'O.N.U. pour que nos deux societes soient radiees de cette liste. 

Cette radiation devra etre accompagnee dun commentaire motive afin de 
permettre a nos deux societes de rehabiliter leur honneur et leur reputation aupres de 
nos collaborateurs, nos clients, nos actionnaires, nos concurrents, Tensemble de notre 
milieu professionnel et la presse beige. 

Enfin, toujours conformement au point 11 de la resolution 1457 (2003) du 
24 janvior 2003 du Conseil de Securite de I'O.N.U., nous vous saurions grd de veilier a 
ce que notre Memorandum ainsi que la presente lettre soient in+egralement publies en 
annexe au Rapport du Croupe d'Experts. 

Nous nous reservons toutefois de defendre notre reputation par toute 

voie de droit. 


Nous vous prions de croire, Monsieur le Secretaire General, a I’assurance 
de notre consideration tres distinguee. 


BELGOLAISE 



du Comite de Direction du Conseil cf Administration 


Copie & : 

M, Louis MICHEL, Vice-Premier Ministre et Ministre des Affaires Etrangeres, demissionnaire 

Mme Annemie NEYT5, Ministre Adjointe aux Affaires Etrangeres, Chargee de j'Agriculture, demissionnaire 

M. Jean DE RUYT, Ambassadeur de Belgique aupres des Nations Unies, New York 

M. Mahmoud KAS5EM, President du Groupe d'Experts 

M. Amin MOHSEN, Africu Division - DPKO - des Na+ions Unies 

M. Roland CHARLIER, President du Point de Contact National Beige de TOCDE 

M. Maurice LIPPEN5, President du Conseil d'Administration de FORTIS 

M. Anton van ROSSUM, Chief Executive Off icer de FORTIS 

M. Herman VERWILST, President du Comite de Direction de FORTIS BANQUE 

M. Filip DIERCKX, Administrateur Delegue de FORTIS BANQUE 
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MEMORAND UM 


Adresse par FORTIS BANQUE et la BANQUE BELGOLAISE 
a Monsieur KOFI A. ANNAN, Secretaire General de 1’O.N.U. 

dans le cadre du Rapport du Groupe d’Experts de 1’O.N.U. sur l’Exploitation 
Ulegale des Ressources Naturelles et autres Formes de Richesses en Republique 

Democratique du Congo 

en application du point 11 de la resolution 1457 (2003) du 24 janvier 2003 

du Conseil de Securite de 1’O.N.U. 

en reponse au document du 8 mai 2003 
de l’Ambassadeur Mahmoud KASSEM, President du Groupe d’Experts 
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y/itut <j: i r 

BE LG OLA ISE 


MEMORANDUM 

Adresse par FORT1S BANQUE et la BANQUE BELGOLAISE 
a Monsieur KOFI A. ANNAN, Secretaire General de 1’O.N.U. 

t 

dans le cadre du Rapport du Groupe d’Experts de l’O.N.U. sur FExploitation Illegale des 
Ressources Naturelles et autres Formes de Richesses en Republique Democratique du Congo 

en application du point 11 de la resolution 1457 (2003) du 24 janvier 2003 

du Conseil de Security de l’O.N.U. 

en reponse au document du 8 mai 2003 
de FAmbassadeur Mahmoud KASSEM, President du Groupe d’Experts 


/. Representation de FORTIS BANQUE par la BANQUE BELGOLAISE 

FORTIS BANQUE a donne procuration a la BANQUE BELGOLAISE pour la 
representer dans toutes les demarches utiles et necessaires relatives a sa mention dans 
Fannexe III du Rapport du Groupe d’Experts de FO.N.U. sur FExploitation Illegale des 
Ressources Naturelles et autres Formes de Richesses en Republique Democratique du 
Congo comprenant la liste des entreprises considerees par le Groupe d’Experts comme 
ayant viole les principes directeurs de FO.C.D.E. (annexe 1). 

II. Historique des demarches entreprises depuis la publication du Rapport 

Avant de repondre concretement au document du 8 mai 2003 de FAmbassadeur 
Mahmoud KASSEM, President du Groupe d’Experts, FORTIS BANQUE et la 
BANQUE BELGOLAISE souhaitent rappeler les differentes demarches qu’elles ont 
entreprises depuis la publication le 21 octobre 2002 du Rapport du Groupe d’Experts. 

Tout d’abord, nous tenons a souligner qu’a aucun moment ni FORTIS BANQUE, ni la 
BANQUE BELGOLAISE, ni aucune autre societe de notre groupe bancaire n’ont ete 
interpellees, ni approchees de quelque fagon que ce soit par le Groupe d’Experts dans le 
cadre de son enquete, alors que notre groupe bancaire est un acteur economique 
important et historique en Republique Democratique du Congo, puisque present depuis 
1909. 

Ce n’est que lorsque le Rapport du Groupe d’Experts a ete rendu public le 21 octobre 
2002 , que nous avons constate que FORTIS BANQUE et la BANQUE BELGOLAISE 
etaient mentionnees dans Fannexe III comprenant la liste des entreprises considerees par 
le Groupe d’Experts eomme ayant viole les principes directeurs de FO.C.D.E. 
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Par notre courrier du 25 octobre 2002 (annexe 2) adresse a Monsieur KOFI A. 
ANNAN, Secretaire General de l’O.N.U., nous nous sommes etonnes de la mention de 
notre Banque et de notre maison-mere sur cette liste, en insistant pour connaltre les 
griefs que le Groupe d’Experts aurait a formuler a l’egard de notre Banque. 

L’Ambassadeur Mahmoud KASSEM, President du Groupe d’Experts, a accuse reception 
de notre courrier le 19 novembre 2002 en precisant que le Conseil de Securite 
poursuivait Tex amen du Rapport et que le Groupe d’Experts nous reeontacterait « en 
temps utile, lorsque le Conseil aura mis un terme a ses deliberations et adopte une 
decision finale » (annexe 3). 

Par notre lettre du 26 novembre 2002 . nous avons avise TAmbassadeur Mahmoud 
KASSEM que nous constations avec regret que nous ne recevions pas V occasion de nous 
defendre ni de connaitre les griefs eventuellement formules a notre egard (annexe 4). 

Le 24 fanvier 2003 . le Conseil de Securite a adopte la resolution 1457 (2003) par 
laquelle, notamment en son point 12, le Conseil de Securite priait «... le Groupe 
d’Experts de communiquer aux particuliers, aux entreprises et aux Etats vises qui en font 
la demande toute information les mettant en cause ...» et, en son point 11, invitait «... 
les particuliers, les entreprises et les Etats nommement mentionnes dans le dernier 
Rapport du Groupe d jaire parvenir au Secretariat, au plus tard le 31 mars 2003, les 
observations qu’ils pourraient avoir a formuler en reponse ... » et priait « le Secretaire 
general de prendre les dispositions voulues pour faire publier ces observations, a la 
demande ... des entreprises ... en annexe a ce rapport du Groupe...». 

Des lors, par notre courrier-du 3 fevrier 2003 . nous avons a nouveau demande a 
l’Ambassadeur Mahmoud KASSEM de nous indiquer les griefs qui avaient motive ia 
mention de notre maison-mere FORTIS BANQUE ainsi que de notre Banque sur 
Pannexe III du Rapport du Groupe d’Experts et a nous communiquer toutes informations 
et pieces en possession du Groupe d’Experts relatives a ces griefs, en insistant pour 
recevoir une suite rapide afin de pouvoir adresser nos observations endeans les delate 
presents par la resolution 1457 (2003) (annexe 5). 

Le 25 fevrier 2003 . le Cabinet de Madame Annemie NEYTS, Ministre Adjointe aux 
Affaires Etrangeres en Belgique, nous avisait que les membres du Groupe d’Experts 
arriveraient a New York le lundi 3 mars 2003 et y resteraient tout le mois de mars afin 
d’etre disponibles pour les entreprises et personnes qui souhaiteraient les contacter ou les 
rencontrer, nous invitant a fixer un rendez-vous avec le Groupe d’Experts a partir de ce 
25 fevrier en nous adressant a Monsieur Amin MOHSEN a FO N IL (annexe 6) 


Pendant cette semaine notre Secretaire General a tous les jours tente en vain de joindre 
Monsieur Amin MOHSEN, tant par e-mail que par telephone pour obtenir un rendez¬ 
vous entre le 5 et le 7 mars. 
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C’est suite a Pintervention de Monsieur Jean DE RUYDT, Ambassadeur aupres de ia 
Representation de la Belgique aupres des Nations Unies que finalement Monsieur Marc 
Yves BLANPAIN, President du Conseil d’Administration de notre Banque et President 
du Conseil d’Adiiiinislialiuii de plusieuis sucietes du Gruupe FORTIS ainsi que 
Monsieur Baudouin LEMAIRE, Secretaire General de notre Banque ont obtenu un 
rendez-vous le 7 mars 2003 a New York avec ie Groupe d’Experts. 

Monsieur Marc Yves BLANPAIN et Monsieur Baudouin LEMAIRE se sont rendus a 
cette reunion accompagnes de Madame Carine PETIT, Conseiller aupres de la 
Representation de la Belgique aupres des Nations Unies. 

Au cours de cette entrevue, Monsieur Marc Yves BLANPAIN a rappele le contexte de sa 
demarche a regard du Groupe d’Experts, la synthese de son intervention est jointe en 
annexe (7). 

A notre etonnement, les Experts n’ont communique aucune information sur les raisons 
qui les avaient conduits a mentionner FORTIS BANQUE et la BANQUE BELGOLAISE 
dans Pannexe III du Rapport. 

Le 13 mars 2003 , nous avons une nouvelle fois ecrit a PAmbassadeur Mahmoud 
KASSEM pour lui confirmer notre demande de connaitre ces raisons, actant que Jors de 
la reunion du 7 mars 2003 les Experts ne nous avaient communique aucune information 
quant a celles-ci, que leur volonte etait neanmoins d’etablir un dialogue constructs, que 
nous serions invites debut avril a entamer ce dialogue et que la date impartie aux 
entreprises pour faire valoir leurs moyens de defense serait reculee (annexe 8). * 

Le 2 avril 2003 . Monsieur Pall DAVIDSSON, Political Officer a PO.N.U. a Nairobi, 
nous a adresse copie de la note publiee par le Conseil de Securite le 24 mars 2003, 
reportant au 31 mai 2003 la date limke fix6e aux entreprises pour faire parvenir leurs 
observations au Secretariat de PO.N.U. (annexe 9). 

Le 8 avril 2003 , nous avons insiste aupres de lui pour connaitre la procedure que le 
Groupe d’Experts comptait adopter pour informer les entreprises (annexe 10). 

Le 9 avril 2003 . PAmbassadeur Mahmoud KASSEM nous a ccrit, nous exposant la 
procedure que le Groupe d* Experts comptait adopter et invitant nos representants a se 
rendre a Nairobi entre le 14 et le 30 avril 2003 pour rencontrer des membres du Groupe 
d’Experts precisant que « The degree of cooperation atready developed between 
BANQUE BELGOLAISE and the Panel suggests that this meeting could produce positive 
outcomes, including arriving quickly at a mutually satisfactory solution to this matter . » 
(annexe 11). 
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En consequence, le 14 avril 2003 . apres plusieurs echanges telephoniques avec Monsieur 
Pall DAVIDSSON, Monsieur Baudouin LEMAIRE a formalise aupres de celui-ci une 
demande de rendez-vous pour Monsieur Daniel CUYLITS, President du Comite de 
Direction de la BANQUE BELGOLAISE et lui-meme avec le Groupe d’Experts a 
Nairobi le 28 avril 2003 (annexe 12), 

En raison de besoins de preparatifs, le Groupe d’Experts a repousse Ie rendez-vous au 
mois de mai (annexes 13 a 15). Monsieur Marc Yves BLANPAIN, President du Conseil 
d’Administration de la BANQUE BELGOLAISE et President du Conseil 
d’Administration de plusieurs societes du Groupe FORTIS ainsi que Monsieur Baudouin 
LEMAIRE, Secretaire General de la BANQUE BELGOLAISE se sont done rendus a 
Nairobi pour rencontrer le Groupe d’Experts le 8 mai 2003, 

Le 8 mai 2003 , Monsieur Marc Yves BLANPA1N et Monsieur Baudouin LEMAIRE ont 
eu deux entretiens a Nairobi, le premier, le matin, avec Messieurs Bruno SCHIEMSKY, 
Christian DIETRICH et Pall DAVIDSSON, en presence de Monsieur de CARLI, 
Charge de la securite. 

Un document date du 8 mai 2003 et signe par TAmbassadeur Mahmoud KASSEM 
reprenant la synthese des griefs formulas par le Groupe d f Experts a rencontre de 
FORTIS BANQUE et la BANQUE BELGOLAISE accompagne de treize pieces 

subdivisees en quatie lots, a ete remis a nos iepieseiitants en leur demandant de 
commenter ceux-ci. 

Monsieur Marc Yves BLANPAIN s’est etonne de la iegerete de ces documents et a 
demande la production de preuves, il lui a ete repondu que le Groupe d’Experts ne 
foumirait pas de preuves, que e’etait aux personnes. concernees a .apporter la preuve 
contraire. Nos representants ont ensuite commente le document. 

L’entretien s’est deroule dans un climat extremement tendu. Voir le proces-verbal dresse 
par nos representants en annexe (16). 

A la demande de nos representants un second entretien a eu lieu, Tapres-midi, avec 
TAmbassadeur Mahmoud KASSEM, assiste de Madame Hannah TAYLOR, Membre du 
panel charge des affaires politiques. 

L’Ambassadeur Mahmoud KASSEM a reitere son souhait d’arriver a un consensus avec 
nous. Ensuite, les documents re$us lors de la premiere reunion ont a nouveau ete 
commentes. 

L’Ambassadeur Mahmoud KASSEM nous a invites a faire part de nos observations, 
conformement a Particle 11 de la resolution 1457 (2003) du 24 janvier 2003 du Conseil 
de Securite de PO.N.U., pour le 31 mai 2003, en souhaitant que la probite de nos deux 
societes soit reconnue. Voir le proces-verbal dresse par nos representants en 
annexe (17). 
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III. Presentation de la BANOUE BELGOLAISE 

A) HSstorique de la BANOUE BELGOLAISE 

Avant d’aborder nos observations quant aux griefs formules a notre egard par le 
Groupe d’Experts, nous tenons a vous rappeler que la BANQUE BELGOLAISE 
trouve son origine dans la BANQUE DU CONGO BELGE constitute le 11 janvier 
1909 sous forme de societe anonyme beige. 

La BANQUE DU CONGO BELGE avait etabli son siege social a Bruxelles et 
exergait Pessentiel de son activite en Afrique, au Congo Beige d’abord puis au 
Burundi et au Rwanda, territoires places sous mandat beige apres la premiere guerre 
mondiale. 

Par convention du 7 juillet 1911, la Colonie du Congo Beige confia a la BANQUE 
DU CONGO BELGE le privilege d’emission pour une periode de 25 ans prolongee 
ensuite jusqu’au l er juillet 1952. 

Elle ouvrit en 1914 un siege a Londres et en 1919 une succursale a Anvers. 

Le 16 septembre 1952, peu apres la fin de son privilege d’emission, la BANQUE 
DU CONGO BELGE se transforma en societe congolaise par actions a responsabilite 
limitee et transfers son siege social a Leopoldville (actuellement Kinshasa) tout en 
maintenant son activite de banque commerciale a Bruxelles, Anvers et Londres. 

Quand il fut decide que le Congo allait deveriir un Elat souverain, le 30 juin 1960, il 
devint indique de constituer deux societes distinctes, Pune de droit beige, ayant son 
siege social en Belgique et Y autre de droit congolais ayant son siege social a 
Kinshasa, de maniere telle que chacune des deux banques fut soumise au regime 
juridique propre du pays ou s’exe^aient ses activites. 

La BANQUE BELGO-CONGOLAISE fut ainsi constitute le 14 avril 1960, sous la 
forme d’une societe anonyme de droit beige a laquelle la BANQUE DU CONGO 
BELGE fit apport de son actif et de son passif en Europe, tandis que la BANQUE 
DU CONGO BELGE, societt de droit congolais avec son siege social a Kinshasa, 
adopta la denomination sociale BANQUE DU CONGO. Il rtsulta de la creation de 
la nouvelie banque en Belgique que toutes les operations qui trouvaient leur point de 
dtpart au Congo et leur aboutissement en Belgique ou a Londres, ou inversement et 
qui precedemment etaient du ressort exclusif de la BANQUE DU CONGO BELGE, 
furent dorenavant traitees par deux ttablissements entierement distincts, agissant l’un 
vis-a-vis de Y autre en collaboration ttroite mais en quaiite de banquiers 
correspondants. 
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En 1965, Eappellation BELGOLAISE fut adoptee comme denomination sociale 
abregee de la societe beige. 

En 1973, l’appellation complete de la societe beige fut modifiee en BANQUE 
BELGO-ZAIROISE et de la societe congolaise en BANQUE COMMERCIALE 
ZAIROISE. En 1995, Eappellation complete de la societe beige fut modifiee en 
BANQUE BELGOLAISE et en 1997 celle de la societe congolaise en BANOUE 
COMMERCIALE DU CONGO. 

Ces quinze demieres annees, la BANQUE BELGOLAISE a diversifie son activite 
vers la majeure partie de EAfrique sub-saharienne. 

B) Le souci et la deontologie de compliance de la BANQUE BELGOLAISE 

La BANQUE BELGOLAISE exerce son metier dans un souci permanent de strict 
respect des normes nationales et intemationales et de la deontologie bancaire. 

Elie a adopte une Charte contenant des principes de compliance (annexe 18) et a 
diffuse un Code de deontologie dans les banques faisant partie de son reseau 
(annexe 19). 

Elle a charge un Responsable de la Banque de la fonction de Compliance Officer 
(annexe 20). 

Notre Banque a mis en pratique une procedure cTanalyse compliance des nouveaux 
clients (annexe 21) et de surveillance des mouvements en compte de sa clientele 
(annexe 22). 

Enfin, dans le cadre des procedures relatives a la prevention du blanchiment des 
capitaux nous avons mis en place une procedure de denonciation aupres de la CETIF 
(Cellule de Traitement des Informations Financieres) des operations suspectes de nos 
clients (annexe 23). 

IV. Resultats de la BANOUE COMMERCIALE DU CONGO 

Nous produisons en annexes (24 a 28), des extraits des brochures « Rapports et Bilans » 
de la BANQUE COMMERCIALE DU CONGO des cinq demieres annees ou Eon peut 
constater que les resultats de eette banque sont en regression constante et qu’elle ne s’est 
done pas enrichie par Ie pillage des ressources naturelles et autres formes de richesse de 
la Republique Democratique du Congo. 
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V. Observations quant aux Uriel's formules gar le Grouve d’Experts 

Un document signe par l’Ambassadeur Mahmoud KASSEM reprenant les griefs formules 
par le Groupe d’Experts a Regard de FORTIS BANQUE et de la BANQUE 

BELGOLA1SE accompagne de treize pieces subdivisees en quatre lots, a ete remis a nos 
reprcsentants Je 8 mai 2003 a Nairobi (annexe 29). 

A) Absence de griefs a 1’egard de FORTIS BANQUE 

11 convient de relever que tant dans le Rapport du Groupe d’Experts que dans le 
document vise ci-dessus et les pieces jointes qu’au cours des reunions intervenues 
entre nos represenfants et le Groupe d’Experts, jamais aucun fait n’a ete rcproche a 
FORTIS BANQUE, les griefs allegues ne concemant que la BANQUE 
BELGOLAISE. 

B) Griefs formules a 1’egard de la BANQUE BELGOLAISE 

Dans le Rapport du Groupe d’Experts, aucun grief n’est formule a Regard de la 
BANQUE BELGOLAISE. Son nom est uniquement mentionne au point 55 ou il est 
reproche a la societe ORYX NATURAL RESOURCES d’avoir effectue un paiement 
de USD 35.000 en faveur d’AVIENT LIMITED au depart de son compte aupres de 
la BANQUE BELGOLAISE. 

Monsieur Marc Yves BLANPAIN et Monsieur Baudouin LEMAIRE se sont deja 
expliques sur cette question lors de leur entrevue du 8 mai 2003 a Nairobi (voir 
annexe 16). 

Les observations de notre Banque a ce sujet sont en outre developpees au point 1.3. 
ci-apres. 

Revenons au document de l ’Ambassudcur Mahmoud KASSEM du 8 mai 200J 
accompagne de treize pieces subdivisees en quatre lots, mentionnant les griefs que 
le Groupe d’Experts allegue a I’egard de la BANQUE BELGOLAISE. 

Ces griefs sont successivement examines ci-apres. 

1. Premier grief : 

«... BELGOLAISE BANK is the holder of accounts for members of the elite 
network from Kinshasa, i.e. f George FORREST and his companies and ORYX 
NATURAL RESOURCES. Further, MIBA accounts held by BELGOLAISE 
BANK have been used to conduct financial transactions involving the purchase 
of armaments by the Government of the DRC, » 
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Les pieces faisant 1’objet du lot 4 concement le grief relatif aux societes du 
Groupe FORREST et les pieces faisant l’objet des lots 2 et 3 concernent le grief 
relatif a la societe MIBA. 

1.1. Les societes du Groupe FOR REST 

Les relations de notre groupe bancaire avec le Groupe FORREST 
remontent a plusieurs decennies. Ceci s’explique par notre presence au 
Congo depuis 1909, tandis que le Groupe FORREST y est actif depuis 
1922. 

Ce groupe a debute dans le transport, puis s’est progressivement oriente 
vers rexploitation miniere des les annees 30 et a developpe au debut des 
annees 50 une activite de genie civil et de travaux publics. 

La BANQUE DU CONGO BELGE, puis la BANQUE COMMERCIALE 
DU CONGO et la BANQUE BELGOLAISE sous leurs djfferertfes 
appellations ont accompagne depuis le debut le developpement du Groupe 
FORREST. Ces demieres annees celui-ci s’est fortement implique dans 
des operations minieres au Katanga. Nous pouvons citer les associations 
entre la GECAMINES et les ENTREPRISES GENERALES MALTA 
FORREST (EGMF) pour la mise en valeur et Texploitation du site de 
Luiswishi et entre la GECAMINES, EGMF et rUNION MINIERE 
(UMICORE) pour le projet Kasombo et entre la GECAMINES, le 
GROUPE FORREST INTERNATIONAL et le Groupe OMG pour le tres 
important investissement (USD 140 millions) communement appele « Big 
Hill ». 

Nous accompagnons et finangons egalement le Groupe FORREST dans ses 
activit.es d’ensemblier. de cimentier et d’entrepreneur general. Le chiffre 
d’affaires consolide du Groupe FORREST depasse largement les 
USD 100 millions par an ces demieres annees. 

Rien ne nous permet de penser ou de dire que le Groupe FORREST n’est 
pas honorable. 

1.2. Les hull pieces faisant Lobjet du lot 4 joint au document du 8 mai 2003 de 
1 * A mbassadeur Mahmoud KASSEM 


II s’agit de documents emanants du Comite de Gestion de la joint-venture 
composee a 50/50 entre la GECAMINES et EGMF pour le projet 
Luiswishi. 
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Ce projet est en exploitation depuis 1998 et a produit en moyenne 
5.000 tonnes de cobalt et 12.000 tonnes de cuivre par an ces demieres 
annees jusqu’a son arret momentane en decembre 2002 suite aux 
difficultes rencontrees par son acheteur OMG du fait de la deprime des 
cours du cobalt en 2002. 

Le projet fonctionne grace a une parfaite cooperation entre la 
GECAMINES et EGMF. II est gere conjointement par les deux societes, 
via un Comite de Gestion. 

La GECAMINES et EGMF sont conjointement titulaires d’un compte en 
nos livres alimente par les recettes de la vente du cobalt et du cuivre. 
Nous recevons chaque mois des instructions de paiement signees 
conjointement par la GECAMINES et EGMF pour payer par le debit de 
Ieur compte joint leurs frais de fonctionnement et repartir les marges 
operationnelles degagees par ce projet. 

Nous avons numerote les pieces du lot 4 de a) a h) voir annexes (30 a 37). 

Les pieces a), c) et d) du lot 4 sont des documents internes au Comite de 
Gestion de Luiswishi (GCL en sigle), qui ne nous ont jamais ete 
communiques et ne nous concement pas. 

En ce qui conceme les pieces b), e), f), g), h) : 

- la piece b) est Tannexe d’un ordre de paiement de USD 500.000 que 
nous produisons en annexe (38) ; 

- la piece (e) est Tannexe de la piece (f), ces pieces constituent ensemble 
un ordre de paiement de USD 422.322,27 ; 

- la piece (g) constitue un ordre de paiement de USD 422.322,27 ; 

- la piece (h) est un duplicata de la piece (e). 

II s’agit de trois ordres de paiement nous adresses conjointement par la 
GECAMINES et EGMF et a executer par le debit de leur compte joint en 
nos livres. 

Le premier, compose de V annexe (38) a la presente et de la piece (b), est 
une instruction a notre Banque de verser USD 500.000 au compte du 
GROUPE FORREST INTERNATIONAL AFRIQUE (GFIA) que cette 
societe utilisait pour recevoir les sommes destinees a la Reconstruction 
Nationale. 

Le second, compose de la piece (f) et de la piece (e), est une instruction de 
verser USD 422.322,27 au meme compte. 
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Le troisieme, compose de la piece (g), est une instruction de verser 
USD 422.322,27 au compte de la societe EGMF en nos livres, il ne 
comporte pas d’annexe car l’ensemble des indications necessaires figurent 
dans l’ordre. 

Dans le cadre de la contribution de la GECAMINES au budget de l’Etat 
Congolais et a titre de fiscalite, feu le President KABILA et son 
gouvemement avaient decide d’affecter a un programme de Reconstruction 
Nationale les royalties sur le gisement (en 1999) puis la marge (en 2000) 
encaisses par la GECAMINES. 

GFIA recueillait dans un compte a son nom en nos livres des sommes 
destinees a cette Reconstruction Nationale et utilisees par elle a la 
realisation de travaux publics pour l’Etat Congolais, tels la construction de 
routes, l’entretien des voiries, 1’installation de marches etc... qui souvent 
etaient realises a l’intervention d’EGMF soit apres appel d’offre soit apres 
designation parce qu’elle etait seule a disposer des moyens techniques et 
financiers necessaires a la realisation du projet. 

Ces ordres de transferts nous sont done apparus comme totalement 
conformes aux activites et projets de nos clients et sans nature a devoir 
eveiller aucun soup^on de notre part. 

Ils etaient tous les trois instruits de commun accord par la GECAMINES 
et EGMF puisqu’ils etaient revetus des signatures conjointes des deux 

societes. 

1.3. ORYX NATURAL RESOURCES 

En juin 2001. la RANQIJE BELGOLAISE a ouvert un compte aupres de 
sa succursale de Londres et un compte aupres de son siege de Bruxelles au 
nom d’ORYX NATURAL RESOURCES. 

Le compte aupres de la succursale de Londres n’a jamais fonctionne. Seul 
le compte en dollars USD ouvert au siege de Bruxelles a fonctionne a 
partir de juin 2001 jusqu’a mi-novembre 2002. 

ORYX NATURAL RESOURCES avait pour activite 1’exploitation 
miniere de diamant. 

Lors de l’entree en relations les procedures de « compliance » et « know 
your customer » ont ete appliquees. 
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La BANQUE HAMBROS a Londres nous a confirme en date du 20 mars 
2001 qu’DRYX NATURAL RESOURCES etait une « Properly constituted 
private company respectably introduced to us in May 1999» (voir 
annexe 39). 

Les mouvements enregistres dans le compte d’ORYX NATURAL 
RESOURCES etaient conformes a 1’activite de cette societe. 

Le transfert de USD 35.000 en faveur d’AVIENT LIMITED effectue au 
depart de son compte ouvert en nos livres, reproche a ORYX NATURAL 
RESOURCES au point 55 du Rapport du Groupe d’Experts n’a pas ete 
execute en septembre 2U01 comme indique dans le Rapport du Groupe 
d’Experts mais bien le 16 juillet 2001. S’agissant d’un paiement effectue 
en faveur d’une societe de transport aerien, ce paiement correspondait a 
l’activite de la societe et notre Banque n’avait aucune raison de le 
suspecter. 

La BANQUE BELGOLAISE n’a remarque aucune operation effectuee par 
le compte d’ORYX NATURAL RESOURCES qui n’etait pas conforme a 
son activite habituelle. 

Les paiements reproches a ORYX NATURAL RESOURCES au point 58 
du Rapport du Groupe d’Experts en faveur d’un compte en Belgique de la 
societe ABADIAM n’ont pas transite par le compte d’ORYX NATURAL 
RESOURCES en nos livres. 

Apres la publication du Rapport final du Groupe d’Experts, rendu public 
le 21 octobre 2002, la BANQUE BELGOLAISE a fait part a ORYX 
NATURAL RESOURCES de sa decision de mettre fin a ses relations avec 
elle, moyennant le preavis d'usage. 

1.4. T a SOCIETE M1NIERE DE BAKWANGA (MIBA) 

La SOCIETE MINIERE DE BAKWANGA (MIBA) a ete constitute le 
13 decembre 1961. Elle a repris les activites minieres de la SOCIETE 
MINIERE DU BECEKA, elle-meme creee en 1919. 

La SOCIETE MINIERE DU BECEKA a exploite pendant plus de 
quarante ans les depots diamantiferes decouverts a partir de 1913 au Kasai 
Oriental. 

La relation de la MIBA avec notre groupe bancaire est done historique, 
elle remonte a la creation de nos entreprises respectives. 
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A la suite de rapport de ses avoirs au Congo a la MIBA, la SOCIETE 
MINIERE DU BECEKA devint une societe beige a portefeuille dont la 
denomination devint en 1962 SIBEKA (SOCIETE D’ENTREPRISE ET 
D’INVEST!SSEMENTS DU BECEKA), elle detenait 50 % du capital de 
la MIBA. 

Lors de la zairianisation en 1973, l’Etat zairois devint proprietaire de la 
totalite des actions de la MIBA. 

Ensuite, en novembre 1977, 20 % du capital de la MIBA fut retrocede a la 
SIBEKA. 

La SIBEKA est depuis associee a la gestion de la MIBA via un 
Administrateur Delegue General nomme par Ie Conseil d ’Administration 
de la MIBA sur proposition de SIBEKA. Celui~ci assiste le President 
Administrateur Delegue (PAD) choisi par le Conseil d’Administration de 
la MIBA parmi les cinq membres du Conseil d'Administration 
representant la Republique Democratique du Congo. 

La MIBA emploie pres de 6.000 personnes a Mbuji Mayi et dispose d’un 
bureau de representation a Johannesburg et a Bruxelles. La production 
annuelle de la MIBA toume, ces deux demieres annees, autour de 
5.500.000 a 6.000.000 de carats pour un chiffre d’affaires de USD 
65.000.000 a USD 75.000.000. 

La MIBA est titulaire de comptes dans les livres de la BANQUE 
BELGOLAISE et beneficie d’avances ponctuelles sur base de sa 
production. 

1.5. Les deux pieces faisant Tobiet du lot 2 joint au document du 8 mai 2003 
dc TAmbassadeur Mahmoud KASSEM 


La premiere piece est une instruction qui nous a ete adressee par la MIBA 
et qui a ete executee le 24 novembre 1999 par le debit du compte de la 
MIBA en nos livres. 


11 s’agit d’un ordre de payment d’une somme de USD L500-000 en 
faveur d’un compte de la BANQUE CENTRALE DU CONGO aupres de 
BUNION DE BANQUE SUISSE a Zurich, sous la mention « paiement 
acompte fiscal 11/1999 ». 

La MIBA ayant des activates commerciales est redevable d’impots a l’Etat 
eongolais. Elle regie ses impots a chaque exportation d’un lot de 
diamants. 
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La BANQUE CENTRALE DU CONGO, en tant que banque centrale, est 
titulaire de comptes dans differents pays etrangers. 

Selon les besoins et les accords convenus avec ia BANQUE CENTRALE 
DU CONGO, la MIBA regie ses impots a Fun ou Fautre compte de la 
BANQUE CENTRALE DU CONGO. 

Ce paiement n’etait done pas de nature a eveiller quelque soupgon que ce 
soit de notre part. 

La seconde piece est un document interne a la MIBA dont notre Banque 
n’a jamais eu connaissance et qui ne conceme en rien notre Banque. 

II semble s’agir d’une instruction adressee par le Representant de la MIBA 
a Kinshasa a la Direction Generate et Financiere a Mbuji Mayi. Le 
document n’est toutefois ni date, ni signe et rien ne permet d*identifier 
F operation sous-jacente. 

L’association de ces deux documents est equivoque car elle tend a faire 
croire que le premier est le support du second. 

1.6. La piece de deux pages faisant Fobiet du lot 3 joint au document du 8 mai 
2003 deTAmbassadeur Mahmoud KASSEM 


II s’agit d’une lettre adressee le 28 juin 2001 par le Ministre Delegue a la - 
Presidence de la Republique, Monsieur Augustin KATUMBA MWANKE 
au President Administrateur Delegue (PAD) de la MIBA. 

Notre Banque n'a jamais eu connaissance de ce document qui ne nous est 
pas adresse et ne nous conceme pas. 

Aucun des trois paiements mentionnes dans ce document n’a ete execute 
par le debit du compte de la MIBA en nos livres. 

Les deux premiers paiements sont d’ailleurs destines a des comptes ouverts 
chez d’autres banquiers et a des destinataires que nous ne connaissons pas. 
Seul le troisieme paiement est a destination d'une societe titulaire d’un 
compte en nos livres, DEMIMPEX. 


DEMIMPEX est une societe de droit beige creee en 1991 et cliente de 
notre Banque depuis cette date. 
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DEMIMPEX livre des vehicules de toutes les grandes marques 
automobiles ainsi que du materiel minier, des engins de chantier et des 
pieces de rechange sur le marche de V exportation a destination des cinq 
continents. 

Les grandes societes minieres du Congo, GECAMINES et MIBA, sont des 
clients traditionnels de DEMIMPEX. 

2. Deuxieme grief : 

« ... through a network of correspondent banks, BELGOLAISE BANK facilitates 
financial transactions for the elite networks of Uganda and Rwanda that are also 
engaged in the exploitation of natural resources and other forms of wealth of the 
RDC . 

BELGOLAISE , among at least two other internationally operating banks, had a 
relationship with BANQUE INTERNATIONALE DE CREDIT (BIC) through BIC 
offices located in Butembo and Beni (northeastern) DRC. 

The Panel learned that members, companies and associates of the Ugandan elite 
network (as identified in the PaneTs Report of 16 October 2002) had used BIC 
to concentrate the wealth they had obtained through their commercial activities 
involving the exploitation of natural resources of the DRC, » 

2.1. Les banquiers correspondants de la BANQUE BELGOLAISE 

Comme toutes les banques, la BANQUE BELGOLAISE entretient des 
relations avec des banquiers correspondants. II s’agit de banquiers 
oeuvrant dans d’autres pays avec lesquels notre Ranque entretient des 
contacts pour le besoin des ordres a executer pour notre compte et pour 
compte de notre clientele. 

Notre Banque dement formeilement avoir jamais utilise ses relations avec 
des banquiers correspondants pour faciliter les transactions de « the elite 
networks of Uganda and Rwanda ». Ces correspondants ont 
exclusivement ete utilises pour le besoin des operations a effectuer pour le 
compte de notre Banque et de nos clients. 

Notre Banque ne peut en rien etre tenue pour responsable des rapports qui 
pourraient etre reproches a ces banques avec des clients qui leur sont 
propres. 
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2.2. Les relations de la BANOtJE BELGOLAISE avec la BANOTIE 
INTERNATIONALE DE CREDIT (BIC) 

La BANQUE INTERNATIONALE OF. CREDIT (BIC) a ete creec cn 
1993 et s’est ouverte au public l’annee suivante. Son capital est 
entierement congolais. 

Ses banquiers principaux sont, comme elle l’indique elle-meme dans ses 
publicites, la BARCLAY’S BANK et l’ABN AMRO BANK. 

La BANQUE BELGOLAISE, de par son activite, est naturellement entree 
en relation avec la BIC a partir de 1998. 

C’est en novembre 2001 que la BIC a demande l’ouverture d’un compte 
en nos livres. Les contacts concemant ce compte se deroulent 
exclusivement avec le siege de la BIC a Kinshasa. 

Pour les agences de Test du Congo, les interventions de la BANQUE 
BELGOLAISE ont consiste entre 1998 et 2002 ponctuellement dans 
I’ouverture ou la confirmation de credits documentaires et la negociation 
de ceux-ci, concemant majoritairement de l’exportation de cafe et 
exceptionnellement de bois par et en faveur de societes actives dans ces 
marches. Les contacts concemant ces credits documentaires se sont 
egalement deroules exclusivement avec le siege de la BIC a Kinshasa. 
Notre devoir de discretion professionnelle ne nous permet pas de foumir 
des details sur ces operations sans 1’accord des societes interessees. 


Ces relations n etaient pas de nature a eveiller les soupcons de la 
BANQUE BELGOLAISE. 

Nous tenons a attirer 1 attention sur le fait que la BIC ne figure pas dans le 
Rapport du Groupe d’Experts, ni dans ses annexes. 

Notre Banque ne peut en rien etre tenue pour responsable des rapports qui 
pourraient etre reproches a la BIC avec das clients qui lui sont propres. 

3. Troisieme erief : 

« Moreover, the Rwandan elite network (as identified in the Panel’s Report of 16 
October 2002) uses the banks operating in the Kivu’s that have a relationship 

with the BANQUE DE KIGALI in which the BELGOLAISE is a major 
shareholder. » 
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La BANOUE DE KIGALI 

La BANQUE BELGOLAISE est actionnaire a concurrence de 50 % de la 
BANQUE DE KIGALI. 

La BANQUE DE KIGALI n’entretient aucune relation avec des banques 

ou succursales bancaires etablies au Kivu, autres que les succursales de la 
BANQUE COMMERCIALE DU CONGO. 

Les relations de la BANQUE DE KIGALI avec les succursales de la 
BANQUE COMMERCIALE DU CONGO au Kivu sont purement des 
relations de banquier correspond ant, la BANQUE DE KIGALI ne 
s’immisgant nullement dans la gestion de celles-ci. 

A notre connaissance, les succursales au Kivu de la BANQUE 
COMMERCIALE DU CONGO n’ont pas ete utilisees par 1’elite 
rwandaise, les clients de ces succursales etant composes des clients locaux 
traditionnels de la BANQUE COMMERCIALE DU CONGO d’avant 
1998 et d’organisations non gouvemementales. 

4. Ouatrieme grief : 

Le quatrieme grief n’est pas formule dans le corps du document du 8 mai 2003 
de l’Ambassadeur Mahmoud KASSEM mais est constitue de la piece jointe a 
celui-ci faisant 1’objet du lot 1. .. ... 

La piece faisant l’obiet du lot 1 joint au document du 8 mai 20Q3 de 

I ’ Ambassadeur Mahmoud KASSEM 

II s’agit d’un avis de credit par notre Banque des sommes de 
BEF 1.919.281 et BEF 259.560 au compte de la BANQUE 
COMMERCIALE DU RWANDA a Kigali, via son correspondant la 
BANQUE BRUXELLES LAMBERT, pour le compte de COMIEX. 

Ces paiements concement deux credits documentaires ouverts par notre 
Banque en mars 1997. 

La somme de BEF 1.919.281 conceme le credit documentaire n° 7523 
ouvert d’ordre d’ENZYMASE en faveur d’ENRA en couverture de 
l’exportation par celle-ci de papai'ne. 
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La 5omme de BEF 259.560 conceme le credit documcntaire n° 7525 
ouvert d’ordre de BUDIMEX en faveur d’ENRA en couverture de 
Fexportation par celle-ci de cafe. 

Les trois societes appartiennent au Groupe de Monsieur BEMBA 
SAOLONA et sont clientes de longue date de notre Banque. 

ENRA est une societe de droit congolais, productrice de cafe, papaine et 
bois. ENZYMASE est une societe de droit beige, specialisee dans la 
commercialisation de la papaine et BUDIMEX etait une societe de droit 
beige specialisee dans la commercialisation du cafe. BUDIMEX est en 
liquidation depuis 1999 suite aux conflits de 1997 et 1998 et a la chute des 
prix du cafe. 

Ces credits documentaires etaient done conformes aux activites des 
societes concemees. 

Nos clients nous ont donne instruction d’effectuer les paiements en faveur 
de COMIEX selon des accords qu’ils avaient convenus. COMIEX n’est 
pas cliente de notre Banque et, a Fepoque (mars 1997), nous n’avions 
aucune information negative concemant COMIEX. Nous n’avions done 
aucune raison de ne pas executer les instructions de nos clients. 


VI. Conclusion 

Commc indiqiic ci-dessus en point V.A), aucun grief n’a jamais ete formule a l’egard de 
FORTIS BANQUE, ni dans le Rapport du Groupe d’Experts, ni dans le document du 
8 mai 2003 et les pieces jointes a celui-ci, ni au cours des reunions que nos representants 
ont eues avec le Groupe d’Experts respectivement a New York et a Nairobi. 

En ce qui conceme la BANQUE BELGOLAISE, les griefs allegues consistent dans la 
mention de la BANQUE BELGOLAISE au point 55 du Rapport des Experts et dans le 
document de FAmbassadeur Mahmoud KASSEM du 8 mai 2003 accompagne de treize 
pieces subdivisees en quatre lots. II a ete demontre de fa$on detaillee ci-avant que ces 
griefs, qui n’etaient etayes d’aucune preuve, sont inconsistants et sans fondement. 

Par consequent, e’est a tort que FORTIS BANQUE et la BANQUE BELGOLAISE sont 
mentionnees dans 1’annexe III du Rapport du Groupe d’Experts de i’O.N.U. sur 
FExploitation Illegale des Ressources Naturelles et autres Formes de Richesses en 
Republique Democratique du Congo comprenant la liste des entreprises considerees par 
le Groupe d’Experts comme ayant viole les principes directeurs de 1’O.C.D.E. 
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FORTIS BANQUE et ia BANQUE BELGOLAISE sollicitent done avec insistance d’etre 
radiees de cette liste. FORTIS BANQUE et la BANQUE BELGOLAISE insistent 
egalement pour que cette radiation soit accompagnee d’un commentaire motive 
rehabilitant leur honneur et ieur reputation aupres de leurs collaborateurs, leurs clients, 
leurs actionnaires, leurs concurrents, Fensemble de leur milieu professionnel et la presse 
beige. 

Enfin, toujours dans le meme souci, FORTIS BANQUE et la BANQUE BELGOLAISE 
sollicitent la publication integrate du present Memorandum et de ses annexes, en annexe 
au Rapport du Groupe d’Experts, en application du point 11 de la Resolution 1457 
(2003) du 24 janvier 2003 du Conseil de Securite de l’O.N.U. 


Bruxelles, le 22 mai 2003 

Pour FORTIS BANQUE et la BANQUE BELGOLAISE 



du Comite de Direction 
de la BANQUE BELGOLAISE 


M.Y. BLANPAIN 
President 

du Conseil d’Administration 
de Ia BANQUE BELGOLAISE 
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INVENT AIRE DES ANNEXES 


(1) 

( 2 ) 

(3) 

(4) 

(5) 

( 6 ) 

(7) 

( 8 ) 
(9) 


( 10 ) 

( 11 ) 

( 12 ) 

(13) 

(14) 

(15) 

(16) 



(18) 

(19) 

( 20 ) 
( 21 ) 
( 22 ) 
(23) 


Procuration de FORTIS BANQUE en faveur de la BANQUE BELGOLAISE. 

Notre courrier du 25 octobre 2002 a Monsieur KOFI A. ANNAN. 

Le courrier nous adressfe le 19 novembre 2002 par l’Ambassadeur Mahmoud 

KASSEM. 

Notre courrier du 26 novembre 2002 adresse a 1’Ambassadeur Mahmoud KASSEM. 
Notre courrier du 3 feviiei 2003 adresse a l’Ambassadeur Mahmoud KASSEM. 
L'e-mail nous adresse le 25 fevrier 2003 par le Cabinet de Madame Annemie 
NEYTS. 

La synthese de 1’intervention de Monsieur Marc Yves BLANPAIN devant le Groupe 
d’Experts le vendredi 7 mars 2003 a New York. 

Notre courrier du 13 mars 2003 adresse a l’Ambassadeur Mahmoud KASSEM. 

Le fax nous adresse le 2 avril 2003 par Monsieur Pall DAVIDSSON nous 
transmettant la note du President du Conseil de Securite de l’O.N.U. du 24 mars 
2003. 

Notre e-mail adresse le 8 avril 2003 a Monsieur Pall DAVIDSSON. 

Le fax nous adresse le 9 avril 2003 par l’Ambassadeur Mahmoud KASSEM nous 
transmettant son courrier du meme jour. 

Notre e-mail adresse le 14 avril 2003 a Monsieur Pall DAVIDSSON. 

L’e-mail nous adresse le 15 avril 2003 par Monsieur Pall DAVIDSSON. 

L’e-mail nous adresse le 21 avril 2003 par Monsieur Pall DAVIDSSON. 

Notre e-mail adresse le 23 avril 2003 a Monsieur Pall DAVIDSSON. 

Le proces-verbal dresse par nos representants de la reunion tenue entre eux et 
Messieurs Bruno SCHIEMSKY, Christian DIETRICH et Pall DAVIDSSON le 8 
mai 2003 a Nairobi. 

Le proces-verbal dresse par nos representants de la reunion tenue entre eux et 
l’Ambassadeur Mahmoud KASSEM assiste de Madame Hannah TAYLOR le 8 mai 
2003 a Nairobi. 

La Charte contenant les princtpes de compliance de la BANQUE BELGOLAISE. 

Le Code de deontologie adresse aux dirigeants du reseau de la BANQUE 
BELGOLAISE. 

Le descriptif de la fonction du Compliance Officer. 

La procedure d’entree en relation commerciale de la BANQUE BELGOLAISE. 

La procedure d’examen a posteriori des mouvements en compte des clients. 

La procedure de denonciation des operations suspectes aupres de la CETIF. 
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(24 a 28) Des extraits des brochures « Rapports et Bilans » de la BANQUE COMMERCIALE 
DU CONGO des exercices 1998 a 2002. 

(29) Le document du 8 mai 2003 signe par l'Ambassadeur Mahmoud KASSEM reprenant 
les griefs formules par le Groupe d’Experts a regard de FORTIS BANQUE et de la 
BANQUE BELGOLAISE accompagne de treize pieces subdivisees en quatre lots. 

(30 a 37) Les pieces faisant 1’objet du lot 4 joint au document du 8 mai 2003 de 
l’Ambassadeur Mahmoud KASSEM renumerotees de a) ah). 

(38) L’ordre de paiement de USD 500.000 nous adresse conjointement par la 
GECAMINES et EGMF. 

(39) La lettre de recommandation d’ORYX NATURAL RESOURCES par la BANQUE 
HAMBROS du 20 mars 2001. 
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FORTIS 

BANQUE 

Solid partners, flexible solutions 


PROCURATION 


FORTIS BANQUE, societe anonyme ayant son siege social Montagne du Parc, 3 a 
1000 Bruxelles 

ici representee par : 

- Monsieur Filip DIERCKX, Administrateur Delegu6 de FORTIS BANQUE et 

- Monsieur Michel CLERCKX, Secretaire General de FORTIS BANQUE 

confirme par la presente avoir donne tons pouvoirs a la BANQUE BELGOLAISE, 
societe anonyme ayant son siege social Canstersteen, 1 a 1000 Bruxelles 

aux fins de la representer dans toutes les demarches utiles et necessaires aupres du 
Secretaire General de TO.N.U., du Groupe d’Experts de TO.N.U. sur Texploitation 
illegale des ressources naturelles et d’autres formes de richesses de la Republique 
Democratique du Congo, ainsi que de toute autre instance de TO.N.U., pour 
connaitre les raisons qui ont motive la mention de FORTIS BANQUE dans Tannexe 
III du Rapport du Groupe d’Experts de TO.N.U. sur Texploitation illegale des 
ressources naturelles et autres formes de richesses en Republique Democratique du 
Congo comprenant la liste des entreprises considerees par le Groupe d’Experts 
comme ayant viole les principes directeurs de TO.C.D.E., defendre Thonneur et la 
reputation de FORTIS BANQUE et faire tout ce qui sera utile et necessaire pour 
obtenir la radiation de FORTIS BANQUE et de la BANQUE BELGOLAISE de 
cette liste, 

declarant d&s a present reconnaitre et ratifier tout ce qui a ete et sera fait par la 
BANQUE BELGOLAISE en son nom. 


Ainsi fait a Bruxelles, le 16 mai 2003. 



lcickx, 

Secretaire Genera) 
FORTIS BANQUE 



F. Dierckx, 

Administrateur Delegue 
FORTIS BANQUE 
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Reaction No. 24 


Monsieur I’Ambassadeur Kassem 
President du Panel d’Experts de 
I'ONU 


Bruxelles, le 28 mai 2003 


Excellence, 

Monsieur I'Ambassadeur, 
Monsieur le President, 


Permettez-moi tout d’abord de vous remercier, en mon nom personnel et celui du 
GROUPE FORREST, pour les entretiens constructifs que nous avons eus ces 20 et 21 
mai dernier avec le Panel des Experts des Nations Unies au sujet du Rapport Final, 
public le 16 octobre 2002, 


Au cours des premieres discussions que nous avons eues, les 5, 20 et 21 mai 2003, 
avec votre Panel, nous avons eu t’occasion de passer en revue et d'expliquer nos 
activites industrielles et commerciales, ainsi que les regies de comportement que nous 
appliquons a la lumiere de toutes les allegations, peu en importe Torigine, dont le Rappurt 
a fait etat a notre egard. 


Le GROUPE FORREST, avec de3 activites commerciales notamment en Afrique et en 
Europe, a ainsi d6montr6 qu’il a toujours applique les Directives OCDE pour les 
entreprises multinationals et il a confirme au Panel qu’il continuera a le faire. 

Ces Directives refletent en effet les principes internes au GROUPE FORREST de bonne 
gouvemance et d’ethique commerciale. 
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Le GROUPE FORREST s’est egalement declare dispose a mettre en place des 
procedures de consultation regultere avec I’OCDE et avec le point de contact national 
beige, ce que je confirme a nouveau bien volontiers. 

Nous avons par ailleurs soumis un ensemble d’elements au Panel, en reponse aux 
questions soulevees dans son dernier Rapport, De plus, le GROUPE FORREST 
s’engage a travailler avec le Panel afin de regler les differends ou points de discussion 
pouvant surgir pendant le restant de son mandat 

Apres une discussion approfondie des elements actuels et apres avoir repondu a toutes 
les questions posees par votre Panel a ce sujet, nous sommes convaincus que votre 
Panel arrivera a la conclusion que les appreciations exprimees dans le Rapport a notre 
sujet se fondent sur un dossier qui restart a parfaire et qui, une fois complete et remis 
dans son contexte, conduit a la conclusion que nous devons etre innocentes de 
Tensemble des accusations, reprises dans le Rapport final du 16 octobre 2002, 

Cette conclusion s’impose d’autant plus que moi-meme et le GROUPE FORREST avons 
toujours oeuvre pour une transparence optimale de Tensemble de nos operations 
industrielles et commerciales. 

Comme tout groupe de societes qui se respecte, nous avons mis en place et nous 
appliquons des procedures adequates qui permettent d’eviter des actes contestables ou 
prejudiciable de la part de nos representants et employes. 

Je reconnais, et le GROUPE FORREST le fait egalement, que la bonne gouvernance 
requiert un examen approfondi de toute nouvelle allegation eventuelle, une publication 
des resultats de cet examen dans les limites autorisees par la loi et, s’il echet, {’adoption 
de mesures appropriees afin d’ameliorer le fonctionnement du GROUPE FORREST. 

Nous confirmons egalement que nous avons mis en place des mesures specifiques pour 
prevenir toute forme de corruption ou autre acte prejudiciable au sein de notre groupe et 

promouvoir, suivant les standards applicables, la transparence de ses activites. Ces 

mesures seront maintenues et renforcees. 

Nous confirmons encore que nous cooperons a cet egard activement dans un esprit 
constructif avec votre Panel. 
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Eu egard aux elements que nous vous avons soumis, aux reponses que nous avons 

donnees a I’ensemble des questions posees et a la bonne volonte avec laquelle nous 

proposons et acceptons, comme par le passe, de collaborer activement et de fa?on 

constructive avec I’OCDE, votre Panel ou toute instance internationale soucieuse de la 

bonne gouvernance, d’ethique industrielle et commercials et de transparence des 

operations, moi-meme, le GROUPE FORREST et les societes affiliees visees par le 
Rapport 

demandons au Conseil de S£curit6 de retirsr nos noms dudit Rapport et de toutes ses 

annexes (S/ 2002 / 1146 ), 


Veuillez croire, Excellence, Monsieur I’Ambassadeur, Monsieur le President, a mes 
sentiments les plus respectueux. 
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Reaction No. 25 


THE DRC REPORTS 

By request of the President of the UN Security Council (S/PRST/2000/20, S/PRST/2001/13, 
S/P RST/2001/39): 


1. Report of the Panel of Experts on the Illegal Exploitation of Natural Resources and. 
Other Forms of Wealth of the Democratic Republic of the Congo, dated 12 April 2001. 

2. Addendum to the report of the Panel of Experts on the Illegal Exploitation of Natural 
Resources and Other Forms of Wealth of the Democratic Republic of the Congo, dated 
10 November 2001. 

3. Final report of the Panel of Experts on the Illegal Exploitation of Natural Resources and 
Other Forms of Wealth of the Democratic Republic of the Congo, dated 15 October 
2002 . 


Reference: Security Council Resolution 1457 (2003) 

Final Response to the UN Security Council re the 
Findings and Recommendations arising in the above DRC 
Reports 

by 

Tremalt Limited 

Kababankola Mining Company S.p.r.l. 

Mr John Bredenkamp 


May, 2003 
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FINAL RESPONSE 


INTRODUCTION 

1.1 Following open dialogue and c.lose and helpful en-operation between the Panel and 
the parties named below, which it is intended will be ongoing, this document is now 
submitted as the Final response of the Kababankola Mining Company S.p.r.I., Tremalt 
Limited, and Jotrn Arnold Bredenkamp (the “Tremalt Parties”), to the various Reports 
(the “Reports”) of each of the “Panels of Experts on the Illegal Exploitation of the 
Natural Resources and Other Forms of Wealth of the Democratic Republic of the 
Congo” i.e. 

• The Report dated 12 th April 2001 (the “First Report”) 

• The second Report dated 2 nd November 2001 (the ^ Addendum”) 

• The Report dated 15 th October 2002 (the “Final Report”) 

T2 This final response is submitted to the Panel pursuant to paragraphs 9, 10, 11 and 12 
of Security Council Resolution 1457(2003) in which the Security Council: 

“9. Stresses that the new mandate of the Panel should include : 

Further review of relevant data and analysis of information previously gathered 
by the Panel, as well as any new information, including specifically material 
provided by individuals and entities named in the previous reports of the Panel, 
in order to verify , reinforce and, where necessary, update the Panel's findings, 
and/or clear parties named in the Panel's previous reports, with a view to 
adjusting accordingly the lists attached to those reports 

~ An assessment of the actions taken by all those named in the reports in respect of 
paragraphs 12 and 15 below. 

10. Requests the Chairman of the Panel to brief the Council on any progress 
towards the cessation of the plundering of the natural resources of the 
Democratic Republic of the Congo three months after the resumption of the 
Panel s work. 

11. Invites, in the interests of transparency, individuals, companies and States, 

which have been named in the Panel's last report to send their reactions, with 

due regard to commercial confidentiality, to the Secretariat, no later than 31 st 
March 2003 (later changed to 31 st May 2003) and requests the Secretary 
General to arrange for the publication of those reactions, upon request by 
individuals, companies and States named in the report of 15 th October 2002... 

12. Stresses the importance of dialogue between the Panel, individuals, companies 
and States and requests in this regard that the Panel provide to the individuals, 
companies and States named, upon request, all information and documentation 



connecting them to the illegal exploitation of the Democratic Republic of the 
Congo’s natural resources ... subject to the Panel’s duty to preserve the safely 

of its sources 

1.3 The mandate of the Panel, as referred to in the preceding paragraphs, includes a 
review and verification of allegations contained in the First Report the Addendum 
and the Final Report. Security Council Resolution 1457(2003), however, goes one 
step further and stresses that the new mandate of the Panel should include : 

“9. - recommendations on measures a transitional Government in the Democratic 
Republic of the Congo and other Governments in the region could take to develop and 
enhance their policies ; legal framework and administrative capacity to ensure the 
resources of the Democratic Republic of the Congo are exploited legally and on a fair 
commercial basis to benefit the Congolese people*' 

1.4 This final response of the Tremalt Parties accordingly serves two purposes : 

• In the first instance it summarises the steps taken by the Tremalt Parties to 
respond to the incorrect allegations contained in the First Report, the Addendum 
and the Final Report; and 

• In the second instance it categorises the steps taken, or to be taken, by the Tremalt 
Parties, in order to ensure that, pursuant to Security Council Resolution 
1457(2003), the resources of tbe DRC are, as regards the KMC Joint Venture, 
exploited legally and on a fair commercial basis to benefit the Congolese people. 

1.5 The allegations contained in the First Report, the Addendum and the Final Report, 
were, in the main, reported as factual, and were presented as evidence of the ‘‘Illegal 
Exploitation of Natural Resources and Other Forms of Wealth of the Democratic 
Republic of the Congo”. The Tremalt Parties, however, contend that the majority of 
the factual allegations made in relation to them are either unsubstantiated, or have 
been presented in an inaccurate or misleading fashion. It is important that the 
previous damaging effect of these allegations is recognised and the balance redressed 
by this correcting final response and the other information and documentation 
provided to the Panel. 

CO-OPERATION WITH UN PANELS 

2.1 The First Report covered the period 1995/2000. Tremalt was only incorporated in 
October 2000 and KMC on 31 st January 2001. Prior to that period neither of these 

companies, uui any uf the sliaichuldcis, had auy invulvcuicul in die DRC. hi the 

circumstances none of the Tremalt Parties could have had, or did have, any role in the 
exploitation or plundering of the mineral and forest resources of the DRC, illegal or 
otherwise, in the period 1995 to 2000. 

2.2 With regard to the Addendum, and the Final Report, the following meetings and/or 
steps were taken by the Tremalt Parties to co-operate with the Panel: 
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• Meetings of senior KMC executives were held with Panel members in July and 
September 2001 

• A presentation was made to the Panel by a senior KMC management team in 
Nairobi, on 6 th August 2002 

• A full written response, enclosing copious documentation, was lodged with the 
Panel in reply to further written questions from the Panel dated 22 nd August 2002 

• A meeting between KMC representatives and the Panel, was held on Ifi**’ April 

2003 in Nairobi 

• A substantial written initial response, together with supporting documentation was 
submitted, by the Tremalt Parties, to the Panel, on Wednesday 14 th May 2003 

• A further meeting between KMC representatives and the Panel was held, in 
Nairobi, on Thursday 15 th May 2003 in order to fully and comprehensively 
address the allegations in the Reports, the interim response, the supporting 
documentation, and any other areas of concern of the Panel 

2.3 At the meetings of August 2002, April 2003, and May 2003, the Tremalt Parties, in 
order to ensure complete transparency, adopted the following statement of policy : 

“Statement of Policy 

KMC, Tremalt and John Bredenkamp reiterate the statement of policy announced at 
their previous meeting with the Panel on April 16 th 2003, i.e. it is their intention to 
engage in a process of open dialogue with the Panel in order to achieve complete 
transparency in respect of all matters pertaining to : 

• The circumstances in which Tremalt invested in KMC 

• The contractual and legal documents underpinning the KMC Joint Venture 

• The current and future operations of KMC 

• The financial arrangements concerning the KMC Joint Venture 

• The direct and indirect ownership interests in Tremalt 

In return these parties believe that pursuant to the provisions of Security Council 
resolution 1457(2003) the Panel should clear them of all allegations of wrong doing 
in respect of their involvement in the DRC, and the investment in the KMC joint 
venture. ” 

2.4 Pursuant to this Statement of Policy, and at the meetings referred to above, the 
Tremalt Parties provided to the Panel substantive information and documentation 
pertaining to: 

• The nature of the relationships between John Bredenkamp, Tremalt and the 
Governments of Zimbabwe and the DRC 

• The circumstances in which Tremalt invested in KMC 


91 



• The conclusion of the contractual and legal documents underpinning the KMC 
Joint Venture 

• The current and future operations of KMC 

• The financial arrangements concerning the KMC Joint Venture 

• The direct and indirect ownership interests in Tremalt 

• The activities of ACS and Raceview Enterprises (Pvt) Limited 

• The role of Wespoch 

• EU sanctions 

The information and documentation referred to above included : 


• Access to all KMC Legal Contracts, Mining Convention, Addenda and 
Presidential Decrees 

• Fmancial Statements in respect of KMC for the years 2001 and 2002 

• Full details of all exports and sales of product by KMC in 2001 and 2002 

• Full details of operational matters relating to KMC 

• Access to a 25 year mining plan relating to the development of the KMC 
concessions 

• Copies of the Raceview Supply Contracts 

• Copies of Raceview and ACS summaries of orders 

• Copies of the Wespoch minutes and other corporate documents 

Full details of the involvement of the Zimbabwean Government, and the 

Government of the DRC, (following on the 1998 Inter Governmental Accord 

between those countries), in the negotiations leading up to, and the conclusion of, 
the KMC Joint Venture 

Prior to the meeting of 16 th April 2003 the Panel were requested, pursuant to 
paragraph 12 of Security Council Resolution 1457(2003), to provide details of any 
information, and copies of any documentation, pertinent to the allegations relating to 
the Tremalt Parties as raised in the Panel’s previous Reports. The Panel accordingly 
provided certain documentation which it requested the Tremalt Parties to address at 
the meeting of Thursday 15 lh May 2003. Certain other information and 
documentation was withheld by the Panel on the grounds of confidentiality, although 
any areas of concern or enquiry raised m that information and documentation were 
addressed by the Tremalt Parties to the apparent satisfaction of the Panel, 
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2.7 At the meeting with the Panel on 15 th May 2003, all of the documents handed by the 
Panel to the Tremalt Parties were addressed in considerable detail, as also the 
documentation provided by the Tremalt Parties to the Panel. The Panel was also 
invited by the Tremalt Parties to raise any other areas of concern or enquiry in relation 
to the activities of the Tremalt Parties in respect of the KMC Joint Venture, or in the 
DRC generally. All queries raised by the Panel were fully and comprehensively 
responded to by the Tremalt Parties and their representatives. The Panel thereafter 
confirmed that there were no further issues requiring their consideration. 

3. NO ILLEGAL EXPLOITATION BY TREMALT PARTIES 

3.1 The Tremalt Parties submit that the dialogue established between these parties, and 

the Panel, together with the voluminous information and documentation provided to 

the Panel, have had the consequence that a number of the inaccuracies and misleading 
statements contained particularly in the Addendum, and the Final Report, have now 
been corrected and resolved to the satisfaction of the Panel. The Tremalt Parties have 
reiterated to the Panel that their statement of policy with regard to transparency will 
extend to any further enquiries of this Panel, or its successor, or any Government 
commission established by the DRC in consequence of the Panel’s findings, 

3.2 Following on the full and frank dialogue between the Tremalt Parties, and the 
Panel, and the correction of the inaccuracies and misleading statements 
contained in the Reports, the Tremalt Parties further submit that : 

• there has been no illegal exploitation, or plandering, of the natural resources 
of the DRC by the Tremalt Parties, or any other companies or individuals 
associated with them 

• there has been no breach of UK/EU sanctions by the Tremalt Parties or any 
companies or individuals associated with them 

• the negotiation of the KMC Joint Venture Agreement, the Mining 
Convention, the Addenda and the promulgation of the Presidential Decrees 
relating thereto, fully complied with the law of the DRC 

• the role of the Zimbabwean and DRC Governments in the conclusion of the 

KMC Joint Venture was consistent with the provisions of the 1998 Inter 
Governmental Accord between those two parties 

• The KMC Joint Venture Agreement and the Mining Convention were both 
entered into on a fair commercial basis to the benefit of the Congolese people 
(see para 4 below) 
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4. KMC JOINT VENTURE 

4.1 KMC Joint Venture - Legal and Fair 

4.1.1 In all of their submissions, both oral and in writing to the Panel, the 
Tremalt Parties provided considerable detail of the legal and commercial 
terms of the KMC Jomt Venture Agreement and the Mining Convention. 
The Tremalt Parties believe that the Panel will, in so far as it is mandated 
to do so, find that the KMC JoinL Venture has been entered into legally 
and on a fair commercial basis, to the benefit of the Congolese people. 

4.1.2 The Tremalt Parties also believe that this is the view of the Government 
of the DRC. They reach this conclusion for two reasons : 

(a) following on the passing of Security Council Resolution 
1457(2003) the Attorney General of the DRC instituted an 
investigation into a number of matters including the conclusion 
and implementation of the KMC Joint Venture. The Tremalt 
Parties co-operated fully and frankly with the Attorney General 
and submitted to the Attorney General of the DRC copious 
information and documentation pertinent to the KMC Joint 
Venture. No adverse finding has been communicated by the 
Attorney General of the DRC to the Tremalt Parties in respect of 
this investigation; 

(b) the kiovemraent of the DRC has, in consequence of the mandate 
of the Expert Panel, already fully reviewed the KMC Joint 
Venture, and addressed a Memorandum, in writing, to the Panel, 
in which it gives a full and complete clearance of the KMC Joint 
Venture (see 4.1.3 below). 

4.1.3 In amplification of the above statement, the Tremalt Parties refer to the 
Memorandum of September 2002 filed by the Government of the DRC 
with the Panel. In that Memorandum the Government concludes that: 

(a) the KMC Joint Venture is consistent vrilh the Gecamiues 
policy of entering into joint venture contracts; 

(b) after full and due consideration of all relevant factors 
Gecamines was authorised by the Government of the DRC to 
enter into the KMC Joint Venture with Tremalt; 

(c) the KMC Joint Venture Agreement and the Mining 
Convention, were entered into in accordance with Congolese 
laws; 

(d) all activities of the KMC Joint Venture, as regards 
production and exports, have, since inception of the Joint 
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Venture, been lawful and in accordance with the current 
legal and regulatory procedures in effect in the DRC; 

4.1.4 In the circumstances the Tremalt Parties, and their associated companies 
submit that the Panel should clear them of any allegations of illegal or 
unlawful conduct in respect of the conclusion or implementation of the 
KMC Joint Venture. 

5. TREMALT PARTY UNDERTAKINGS 

5.1 Notwithstanding the conclusions reached by the Government of the DRC in its 

Memorandum to the Panel, of September 2002, the Tremalt Parties, at the meeting of 

Thursday 15 th May 2003, made the following unequivocal undertakings to the Panel, 

to the DRC Government, and to the KMC joint venture partner Gecamines, i.e. 

Tremalt undertook to: 

♦ co-operate fully with any further DRC commission or institution that is 
established in order to review contracts relating to the exploitation of natural 
resources in the DRC, including the KMC Joint Venture 

♦ renegotiate the terms of the KMC Joint Venture, or Mining Convention, in 
the event that any such commission or institution reaches the conclusion that 
any element of the KMC Joint Venture Agreement or of the Mining 
Convention, as amended, is not transparent, or legal, or commercially fair 

• sell its interests in the KMC Joint Venture to Gecamines, at the verified cost 
of Tremalt’s involvement In the KMC project, from the date of 
commencement of the Joint Venture Agreement, to the date of Tremalt’s sale 
of its shareholding interest in KMC to Gecamines, in the event that the 
renegotiated Joint Venture Agreement, or Mining Convention, offers a 
return to Tremalt that is unacceptable bearing in mind the risk reward ratio 

* ensure complete financial transparency, during the life of the KMC Joint 
Venture Agreement, as regards the Panel, the Government of the DRC and 
its joint venture partner Gecamines 

• co-operate with the Panel, and/or the DRC Government in satisfying such 
bodies that the equity interests in Tremalt, and its holding companies, are 
transparent and restricted to the Bredenkamp family, with no third party 
involvement. 

5.2 The Panel, at the meeting of 15* May 2003 also encouraged the Tremalt Parties to set 

out their views on the future of the KMC Joint Venture. 

6 THE FUTURE OF THE KMC JOINT VENTURE 

• The Tremalt Parties entered into the KMC Joint Venture as a long term project 
Tremalt has every intention of abiding by its commitments under the Joint Venture 
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Agreement, and the Mining Convention, to the ultimate benefit of not only the joint 
venture itself, but also the Congolese people. 

• The Tremalt Parties have noted and concur with the concerns of the Panel, and the 
United Nations, at the large scale looting, plundering and other illegal exploitation 
bv others of the natural resources of the DRC. 

• Tremalt, and the other Tremalt Parties, commit themselves to a continuing policy of 
good corporate governance and ethical business guidelines in their management of 
the KMC Joint Venture. 

• Existing company procedures will be regularly reviewed. Measures will be 
implemented, and guidelines issued, with a view to ensuring that all parties 
associated with the KMC Joint Venture, including employees and outside 
contractors, adhere to these business ethics and these guidelines. 

• The Tremalt Parties recognise the Importance of maintaining a close working 
relationship and continuing dialogue with government and the international 
community in order to identify and resolve any problems or issues which may arise 
In the future in relation to the KMC Joint Venture or in the DRC generally. 

• Tremalt also undertakes to observe the OECD guidelines in respect of its investment 
in, and management of, KMC and will co-operate fully, at all times, with the OECI) 
national contact point responsible for Tremalt’s observance of the OECD guidelines. 

7 CONCLUSIONS 

7.1 The Tremalt Parties submit that in the light of: 

• their full co-operation with the Panel 

• their full and frank disclosure of information and documentation 

• the legality of the KMC Joint Venture 

• their undertakings as to transparency 

• their undertakings as to the future of the KMC Joint Venture 

• their undertaking to observe OECD guidelines 

they should be given a full clearance in respect of their activities in the DRC and 

should be removed from the list of any companies or individuals in respect of 

which sanctions are recommended by the Panel or the Security Council. 

May 2003 
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Reaction No. 26 



His Excellency Ambassador Mahmoud Kassem 

Chairman 

United Nations Expert Panel on the Exploitation of Natural Resources of the 
Democratic Republic of Congo 
PO Box 3030? 

00100 Nairobi 
Kenya 


Final Submission to the Panel Pursuant to Resolution 1457 (2003) 

Thanh you for your letter of 4 June. I understand your concern that we should refer to 
paragraph nine of Resolution 1457 and our submission has been amended 
accordingly. 

It has also been amended to make clear that the Panel is making recommendations to 
the Security Council to remove Oryx's and Mr Al-Shanfari's names from the lists 
(although it does seem to me that paragraph nine obliges the Panel, not the Security 
Council, to make such decisions). 

However this seems to me to be merely a procedural issue which is why we are 
happy to accommodate your concern, 

\ 

Please, Your Excellency, accept my best personal regards. 



Dr. Issa G. Al-Kawari 
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Final Submission, pursuant to paragraph 11 of Security Council 
Resolution 1457 (2003), in reaction to the Report of the Panel of 
Experts on the Illegal Exploitation of Natural Resources and 
Other Forms of Wealth in the Democratic Republic of the Congo 

[S/2002/1.146] 


Filed jointly by 

Oryx Natural Resources Limited and Mr Thamer A! Shanfari 
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INTRODUCTION and SUMMARY 

This Memorandum is submitted jointly by Oryx Natural Resources ("Oryx’ j and its 
former Chairman Mr Thamer Al Shanfari ("MrAl Shanfari'j. Tt is made in response 
lo the Security Council, which in Resolution 14$7 (2003) invited individuals, 
companies and States named in the Report of the Panel of Experts[S/2002/H46J 
f "the Report" and "the Panel") to submit their reactions to the Report. 

Oryx and Mr Al Shanfari were subject to intense criticism in the Report and were 
listed in an Annex to the Report as “Companies/Persons on which the Panel 
recommends the placing of financial restrictions”, ajyjig with other multinational 
companies operating in the DR.C. 

Oryx and Mr Al Shanfari have always maintained since the publication of the Report, 
and continue to maintain, that the allegations of wrongdoing were false. 

Oryx and Mr Al-Shanfari are fully supportive of the position of the Security Council 
in Its Resolution 1457, notably in its definition of the current process, as laid out in 
paragraph nine of the Resolution. It is in the spirit of this that Oryx and Mr Al- 
Shanfari met with the Panel in March and May 2003. 

Although they would have welcomed the opportunity to respond to the allegations 
when Oryx approached the Panel in July 2002, prior to the publication of the Report, 
they have been encouraged by the dialogue that they have had with the Panel since 
then. 

Since the publication of the Report, Oryx and Mr Al-Shanfari have held a number of 
meetings with the Panel, both in New York and in Nairobi, and have now received 
the Panel’s unanimous and clear assurance that as a result of these meetings and the 
full and frank disclosure by both Oryx and Mr Al-Shanfari the Panel is recommending 
to the Security Council the removal of the Company and Mr Al Shanfari from all of 
the annexes of its Report and can no longer persist with the allegations against the 
company and Mr Al Shanfari. No allegations of wrongdoing remain. 

As a result of these disclosures and discussions, concluded on 24th May 2003 in 
Nairobi, Oryx prepared a text and agreed it point by point with the Panel, and has 
reached a minuted and formal resolution with the Panel that the document reflects the 
unanimous agreed view of the Panel, Oryx and Mr Al Shanfari in accordance with 
UN Resolution 1457. This is copied below. Oryx would like to take this opportunity 
to thank the Panel for its time, and the opportunity to clarify these issues. 

Oryx and Mr Al-Shanfari welcome the dialogue which they have had with the Panel 
and welcome this position of the Panel. Both look forward to being able to assist in 
any future role the panel may have. 
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Note upon the conclusion of Oryx’s meetings with the Panel 

Oryx notes that the Security Council has mandated the Expert Panel on the 
DRC, and euconraged companies and individuals named in the Report of 
October 2002 to exchange information and re-examine the allegations recorded 
in the Report. Consequently Oryx and Thamer A1 Shanfari have been afforded 
the opportunity to make representations to the Panel and have been given some 
documents and other Information on which the Panel relied (subject to the 
Panel’s obligation to protect the safety of its sources). Oryx and Thamer A1 
Shanfan' have answered all the questions that the Panel has raised. 

A: Introduction 

Oryx Natural Resources welcomes constructive criticism from any expert quarter, and 
supports the Security Council’s intentions in the creation of the Panel and its inquiry. 

In a spirit of co-operation, the Panel, Oryx and Thamer A1 Shanfari have engaged in a 
dialogue and exchange of documentation and other information regarding the Panel’s 
allegations. 

Oryx acknowledges that certain aspects of the Sengamines project, which though 
neither illegal nor in any way secret, might be considered not to have matched the 
'best practice’ that the Panel is trying to encourage. Oryx welcomes constructive 
criticism in this regard. 

B: Long Term Commitment 

Oryx has a long term interest in the further development of a stable, transparent 
economy in the DRC, backed up by the rule of law. The company is happy to endorse 
the Panel’s efforts, and work closely with any fbture role that the Panel or its 
successors might have in monitoring and issuing constructive criticism. 

Oryx and Thamer Ai Shanfari undertake to ensure that any future projects where they 
are involved will adhere to the ethical standards embraced by the Panel, 

Oryx invested in the DRC during a period of hardship for the country when it was 
receiving little support and minimal inward investment 

C; Preventive Measures 

Following the publication of the Panel's Report on October 16th, 2002, and in light of 
the constructive dialogue with the Panel, Oryx has conducted a review of its business 
practices, Oryx and Thamer Al Shanfari have taken, and will continue to take, very 
seriously any rumours or allegations made against Oryx or Thamer AI Shanfari or 
Sengamin&s from whatever sources. 

Consequently, Oryx is planning to establish a specific mechanism, including the 
introduction of new PR briefings and controls and procedures. This is to minimise the 
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risk of wrongdoing or improper behaviour by Oryx employees and agents or other 
parties and to promote a better understanding of the company by all parlies in a 
transparent and open manner. Oryx and Thamcr A1 Shanfari will continue to 
investigate vigoro usly any allegations of wrongdoing in a public, open and transparent 
manner. 

D: OECD 

Oryx is committed to adhering fully with the OECD Guidelines for Multinational 
Enterprises as the standards for its business practices and governance. Oryx will 
therefore liaise with the OECD National Contact Point to help Oryx set up the 
appropriate rules and practices and through regular meetings intend to keep it 
informed of progress on implementation. 

Oryx proposes to hold regular meetings with the Panel to ensure that its relationship 
with the UN and other relevant institutions is constructive and mutually beneficial. 

E: Specific Allegations 

Oryx notes that the Security Council Resolution 1457 states that the Panel is not a 
judicial body, and does not have the resources to carry out an investigation whereby 
its findings can be considered as established facts. Oryx acknowledges the difficulties 
that the Panel faces in the handling of information without judicial process. Oryx also 
notes that the Panel based its opinion on activities in the DRC with the information it 
held at that time. 

Since publication of the Report in 2002, there has been extensive dialogue between 
Oryx, Thamcr A1 Shanfari and the Panel, during which the Panel was provided with 
substantial quantities of information. Oryx believes that this process has enabled the 
Panel to update and expand its knowledge of the activities of Oryx and Thamer Ai 
Shanfari. 

Oryx understands that as a result of its dialogue with the Panel the names of Oryx 
Natural Resources and Tbamer Al Shanfari will be removed from the annexes of the 
Panel’s Report of October 2002. Oryx understands that as a result, the disputed 
allegations recorded in this Report about Oryx and Thamcr Al Shanfari can no longer 
be pursued. 

Oryx further understands that the Panels work in this field is by nature constantly 
developing. Oryx remains ready to engage in discussions about any future concerns or 

allegations that may arise in the future to enable the Pane] to base its assertions on the 
best possible information. 

Oryx hopes that the Panel’s findings will promote a transparent and open 
understanding of Oryx Natural Resources’ and Thamcr Al Shanfari’s role in the 
development of Sengamines SARL. 

24 th May 2003, UN offices, Nairobi. 



S/2002/1146/Add. 1 


Reaction No. 27 

! 

From the desk of Mr. Marc De Block 
Attorney at law 
Antwerp - Belgium 


FINAL ATTACHMENT TO REPORT PANEL OF EXP ERTS ON 

DRC 

On behalf of NAMI GEMS BVBA 


To the attention of 

SECURITY COUNCIL UNITED NATIONS 

PANEL OF EXPERTS 

UNITED NATIONS 

EXPNATDRC/UNON 


REF: Resolution 1457/2003 

AT THE REQUEST OF: 

1. a company according to Belgian law, the company BVRA NAMI 
GEMS, with registered office at Hoveniersstraat 53 box 34, 
2018 Antwerp 

(Hereinafter called "parties mentioned "> 

represented by Mr. Marc De Block, attorney at law in Belgium, 
having his office Vlaamse Kaai 54-57 at 2000 Antwerp, Belgium. 


1 . 

The Panel of Experts on the Illegal Exploitation of Natural 
Resources and other Forms of Wealth in the Democratic Republic 
of the Congo was appointed on request of the Security Council 
dated 2 June 2000 (S/REST/200.0/20) 
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The original mandate of the Panel was: 

to follow up on reports and collect information on all 
activities of illegal eAploi La Lion of naLural resources and 
other forms of wealth of the Democratic Republic of the Congo, 
including the violation of the sovereignty of that country; 

- to research and analyze the links between the exploitation 
of the natural resources and other forms of wealth in the 
Democratic Republic of the Congo and the continuation of the 
conflict; 

- to revert to the Council with recommendations. (S/2001/357, 
P- 3) 


A first report was published 

(S/2001/357). 

the 

12 th 

of April 

2001 

The Panel's mandate 

(S/2001/951). 

was extended until 

the 30 

th November 

2001 

A second report 

(S/2001/1072) . 

was published 

the 

13 th 

November 

2001 

A third report 

was published 

the 

16 th 

October 

2002 


(S/2002/1146). 


The Security Council took a new resolution on the 24 th January 
2003 (Resolution 1457/S/RES/1457/2003) 
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Following the text of Resolution 1457 (2003) of the Security 
Council dd. 24/01/2003, the Panel of Experts was explicitly 
requested "to provide parties concerned, all information and 
documentation, connecting- them to the illegal exploitation of 
the Democratic Republic of the Congo's natural resources 
and/or as being in contravention with OECD-guidelines ". 

A first deadline was set before the 31 st of March 2003, whereas 
the Panel would then have to publish our reactions as an 
attachment to their report, no later than 15 th of April 2003. 

Arguments however had to be deposited without having received 
any information and/or documentation from the Panel before the 
31 st of March. 

Just before expiration of the deadline of 30 th of March 2003 
the Panel of Experts asked and obtained (for itself) an 
extension from the Security Council to provide such 
information / documentation, this time before the end of May 
2003. 

Following this Resolution 1457 - the defense notes on behalf 
of parties concerned, were already sent on 24th of March with 

request to publish these before 15 April 2003 as annex to the 
Report in accordance with Resolution 1457. 

In view of the fact that we didn’t receive any information and 
/ or documentation - and this despite numerous requests - from 
the Panel - and this in . breach with the resolution - the 
defense remained limited. 
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As from the same day, the 24 March 2003 a Note was published 

on the Internet by the President of the Security Council 
stating: 

Following consultations among the members of the 
Security Council r they have decided, In order to give 
more time to the Individuals, companies and States 
wishing to send to the Secretariat their reactions to the 
findings of the last report of the Panel of Experts on 
the Illegal Exploitation of Natural Resources and Other 
Forms of Wealth of the Democratic Republic of the Congo 
(S/2002/1146), to extend the deadlines set out in 
paragraph 11 of Security Council resolution 1457 (2003) 

of 24 January 2003. Those individuals, companies and 
States named in the Panel's last report are invited to 
send their reactions to the Secretariat no later than 31 
May 2003, in order for these reactions to be published no 
later than 20 June 2003." 

The Panel did not attempt to visit or hear peo ple and 
companies they named and shamed in their reports and this 
since 2nd June 2000 or being a period of almost three years*..! 

According to the Decisions of the Court of Human Rights (Hof 
Mensenrechten) (3e afd.) nr. 29731/96, 13 February 2001 

(Krombach / Frankri]k) , the right of everyone charged to be 
effectively defended and represented by a lawyer, assigned 
Officially if need be, is fundamental and according to 

Articles 6 §§ 1 and 3 (c) of the Convention on Human Rights 
has the right to defend himself in person or... through legal 
assistance of his own choosing. 
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Invitations by the Panel to finally come to Nairobi, Kenya was 
first sent 9th April 2003 and this to come to Nairobi between 
14 and 30 April 2003? 

The Panel had to know - and was even informed explicitly - 
that many or most diamond offices in Belgium were closed for 
the Easter Holidays in this exact period and would not reopen 
until 28 of April 2003. 

10 to 12 people had to stop all their normal activities and 
had to rush to Nairobi from all over the world on request of 
the Panel and this in such a period, on such short notice 
after the Panel had three years to invite, hear and or see 
anyone, anywhere they liked. 

Translators, they were told, they could find for themselves 
and it was mentioned that also "lawyers were welcome ". 

The Panel stated further: 

"The degree of cooperation already developed between...and 
the Panel suggests that this meeting could produce 
positive outcomes , including arriving quickly at a 
mutually satisfactory solution to this matter..." 

Stating that " lnfo 2 rmctizlon " could only be handed over for 
review in face-to-face meetings made such proceedings a 
charade. Under snob pretext no reasonable control or 
contradiction of information was reasonably possible and it 
entitled the Panel to show whatever they wanted and to give 
any explanation they want in a report afterwards on what they 
so-called presented as information. 


clients did not want to be made part of such kind of 
simulation, as it appeared only intended to give the Panel 
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formal opportunity to write in a final Report that all people 
and companies were invited, seen and heard and confronted with 
" evidence" in face to face meetings, while in reality no such 
real possibility of verification, contradiction and/or 
marginal control on any information was rendered. 

Representation by an attorney or any other means of 
communication were rejected and this despite efforts from the 
Belgian Ministry of Economic Affairs to send information / 
documentation through their diplomatic services. 

The Panel stated on forehand that no documentation or 
information would be given to anyone unless they personally 
came to Kenya. The Panel would not grant any meetings with 
legal representation unless one or more of his clients in 
person accompanied the attorney. 

All parties concerned were obliged to travel in person to 
Nairobi as from the 23 rd of April 2003. 

Very limited appointments were granted and to each party was 
given approximately 5 to 10 minutes time, although the Panel 
alleges it speed "5 hours'' in total on 9 different parties... 

Relevant is that no explanation whatsoever was given by the 
Panel and the Panel handed over its so-called "evidence ". 

What the Panel called "evidence" could be regarded as 
completely ridiculous if the case was not so tragic. 

Each party was given one (1) page, typed by the Panel of 
Experts itself and only containing a summary of the 
accusations itself. 
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So the Panel wants to present as evidence a summary made by 
itself of the accusations it made. 

Parties concerned were asked to sign this document after which 
they could receive a copy. 

If they refused to sign, they could not get a copy. 

It is clear that until today the Panel of Experts has not 
respected the resolutions of the Security Council and has not 
provided any information and/of documentation as it was 
requested to do by the Security Council. 

The composition of . the Panel was changed during the reports 
and different people and companies were named and shamed in 
the different reports. 

2 . 

All reports of the Panel of Experts were immediately published 
on the Internet and therefore considered to be authoritative 
and trustworthy, although the United Nations itself had no 
control over the content of such reports. 

Banks in Belgium closed accounts, the R.C. • President Kabila 
fired several government officials implicated by a Panel and 
third parties like the Beers asked clients not to deal with 
companies accused in the report of the Panel of Experts. 

The result for people and companies mentioned was devastating. 


The Panel of Experts never published or rendered any evidence 
or even information on which it based its findings and this 
despite numerous requests by parties mentioned in the report, 
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by governments, national prosecutors and even a Senate 
Committee. 

Only at the very last moment a document was created and given 
and this only to enable the Panel to say that "documentation" 
was given, quod non. 


The Panel of Experts never gave any information about general 
guidelines it would have is used for making such reports or 
required standards of proof it utilized. 

The practice of "naming and shaming " is unworthy for the 
United Nations and did not even follow elementary guidelines 
or general principles of law or ethics. 

The Panel of Experts never even set out any ethical guidelines 
it might have used or created any mechanism of communication 
to consult with member states, other organizations or parties 
mentioned in their reports. 

The Panel did not attempt to visit or hear people and 
companies they named and shamed in their reports and many 
parties rightfully expressed their outrage that' the Panel of 
Experts: 

* failed to contact parties mentioned or even to ask for their 
comments and 

* never publicized any shred of evidence leading to their 
conclusions or made such evidence available to parties 
concerned, or at least to member states and their judicial 
authorities. 

These comments still stand today. 
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It should be clear to any reasonable man that grave 
allegations should be backed by high evidentiary standards, 
quod non. 

The Panel uf Experts did not use such standards. 

There was not even a procedure that allowed people or 
companies that had been accused to even know what kind of 
evidence was used where the Panel of Experts just preferred to 
publicly tarnish and destroy the reputation of a great number 
of companies and people. 

As it was mentioned from the outset by the Panel itself, the 
principle of naming and shaming was "high on their priority 
list" and this without any explanation, any reasonable 
standard or any right of defense. 

The danger of accusations made without a due process are clear 
and such accusations not only damage the people and companies 
involved, but also undermine the credibility of the United 
Nations past, present and future panels. 

With regard to the firm BVBA NAMI GEMS, this company was NOT 

menLioned in the list of companies for which financial 

restrictions or travel bans were proposed. 

The company was only listed in Annex 3 of Report S/2002/1146 
as a company considered to be in violation of OECD-guidelines 
for multinational enterprises, quod non. 

Whereas: 

no \ 
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- this company mainly provides itself on the Antwerp Diamond 
Market; 

- there were only very limited purchases from the DRC; 

- all purchases from the DRC stopped completely even before 
the publication of the third Report of the Panel of Experts; 

- OECD guidelines die nut enlurueable; 

- OECD-guidelines are not applicable for the company BVBA NAMI 
GEMS r since the firm BVBA NAMI GEMS is not a multinational. 

- it was never explained by the Panel of Experts which aspects 
of such guidelines would not have been respected. 

- the limited trade that was done from the DRC (only a few 
invoices) was completely legal and such imports were done 
through the Diamond High Council and the Diamond Office in 
Antwerp, Belgium. 

Also after Resolution 1457 the Panel never gave any 
explanation on why and how OECD-guidelines would have been 
broken by NAMI GEMS. 

3 . 

The practice of " naming and shaming " as the Panel of Experts 
used it contravenes to the following articles in the Universal 
Declaration of Human Rights: 


PREAMBLE 

Whereas recognition of the inherent dignity and of the 
equal and inalienable rights of all members of the human 
family is the foundation of freedom, justice and peace in 
the world. 

Whereas disregard and contempt for human rights have 
resulted in barbarous acts which have outraged the 
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conscience of mankind, and the advent of a world in which 
human beings shall enjoy freedom of speech and belief and 
freedom from fear and want has been proclaimed as the 
highest aspiration of the common people. 

Whereas it is essential, if man is not to be compelled to 
hair& -tree course, as a last r&sort, to rebellion against 
tyranny and oppression, that human rights should be 
prot&ctad. by th& jouIq of law. 

Whereas it is essential to promote the development of 
friendly relations between nations, 

Whereas the peoples of the United Nations have in the 
Charter reaffirmed their faith in fundamental human 
rights, in the dignity and worth of the human person and 
in the equal rights of men and women and have determined 
to promote social progress and better standards of life 
in larger freedom. 

Whereas Member States have pledged themselves to achieve, 
in co-operation with the United Nations, the promotion of 
universal respect for and observance of human rights and 
fundamental freedoms, 

Whereas a common understanding of these rights and 
freedoms is of the greatest importance for the full 
realization of this pledge. 


Article 2. 

Everyone is entitled to all the rights and freedoms set 
forth in this Declaration, without distinction of any 
kind, such as race, color, sex, language, religion, 
political or other opinion, national or social origin, 
property, birth or other status . Furthermore,,no 
distinction shall be made on the basis of the political, 
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jurisdictional or international status of the country or 
territory to which a person belongs, whether it be 
independent, trust, non-self-governing or under any other 
limitation of sovereignty. 

«■* • 

Article 6. 

Everyone has the* right to recognition everywhere as a 

person before the law. 

Article 7. 

All are equal before the law and are entitled without any 
discrimination to equal protection of the law. All are 
entitled to equal protection against any discrimination 
in violation of this Declaration and against any 
incitement to such discrimination. 

Article 10. 

Everyone is entitled in full equality to a fair and 
public hearing by an independent and impartial tribunal, 
in the determination of his rights and obligations and of 
any criminal charge against him. 

Article 11. 

(1) Everyone charged with a pena l offence has the right 
to be presumed innocent until proved guilty according to 
law in a public trial at which he has had all the 
guarantees necessary for his defense. 

(2) No one shall be held guil ty of any penal offence on 
account of any act or omissio n, which did not constitute 
a penal offence, under national o r international law, at 
the time when it was committed. Nor shall a heavier 
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penalty be imposed than the one that wa s applicable at 
the t ime the penal offence was committed. 

Article 12. 

No one shall be subjected to arb itrary interference with 
his privacy, family, home or correspon dence, nor to 
attacks^ upon his honor and rep utation. Everyone has the 
right to the protection of the law against such 
interference or attacks. 


The refusal to give any opportunity to be heard on forehand 
and to give any defense afterwards or to be provided with any 
documentation and/or information is a flagrant violation of 
the above articles of the Universal Declaration of Human 
Rights. 

It is also in violation of similar articles in the Pact of New 
York and the European Treaty on Human Rights. 


4. 

Immediately upon publication of the report, the Panel of 
Experts was requested numerous times to give even the smallest 
opportunity to present a defense. 

The legal counsel requested an opportunity at any given place, 
time and date to present a defense and to be provided with any 
documents and / or information on the following occasions: 

* fax messages 28 October 2002 (6) 
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* fax messages 6 November 2002, fax to United Nations 7 

November 2002, fax to United Nations 13 November 2002 (3) 

* E-mail 21 November 2002, e-mail 25 November 2002, visit New 
York 18 November 2002, e-mail 3 December 2002, e-mail 10 
December 2002 

Parties mentioned never received any documentation and / or 
information or any reasonable opportunity to present their 
defense before the Panel of Experts. 

Only at the last moment the Panel mad a futile attempt to 
enable itself tot state that "the letter " of Resolution 1457 
would have been respected, quod non (see supra). 

5. 

Resolution 1457 (2003) stated clearly: 

V 

"9. Stresses that the new mandate of the Panel should 
include: 

- Further review of relevant data and analysis of 
information previously gathered by the Panel, as well 
as any new information, including specifically 
material, provided by individuals and entities named in 
the previous reports of the Panel, in order to' verify, 
reinforce and, where necessary, update the Panel's 
findings, and/or CLEAR parties named in the Panel’s 
previous reports , with a -view to adjusting" accordingly 
the lists attached to these reports; 


11* Invites, in the interests of transparency, 
individuals, companies and States, which have been named 
in the Panel’s last report to send their reactions, with 
due regard to commercial confidentiality, to the 
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Secretariat, no later than 31 March 2 003, and requests 
the Secretary-General to arrange for the publication of 
these reactions, upon request by individuals, companies 
and States in the report of 15 October 2002, as an 
attachment to this report, no later than 15 April 2003; 

12. Stresses the importance of dialogue between the 
Panel, individuals, companies and States and requests in 

this regard that the J Panel j provide to the zncZivi dual j ^ 

conspanies and States n am es, upon request, all information 
and documentation connecting them to the illegal 
exploitation of the Democratic Rep ublic of the Congo's 
natural resources^ , and requests the Panel to establish a 
procedure to provide the Member States, upon request, 
information previously collected by the Panel to help 
them take the necessary investigative action, subject to 
the Panel's duty to preserve the safety of its sources, 
and in accordance with United Nations established 
practice in consultation with the United Nations Office 
of Legal Affairs." 

Following this resolution of the Security Council parties 
( again) asked the United Nations and especially the Panel of 
Experts to be provided with such documentation and / or 
information in order to be able to present such defense before 
the deadline of the 31 st of March 2003 and in respect Of 
Resolution 1457 (2003) and this was refused. 

Not-limited, the following fax messages and e-mails were send 
by legal counsel to request such documentation and / or 
information: fax messages 29 January 2003 (3), e-mail 29 

January 2003 (6), e-mail 6 February 2003 (4), e-mail 26 

February 2003, e-mail 10 March 2003, e-mail 26 February 2003, 
e-mail 10 March 2003, fax messages 10 March 2003 (3), e-mail 
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't 

11 March 2003 (3), e-mail 14 March 2003, fax message 17 March 

2003, e-mail 17 March 2003 (2). 

Legal counsel of client visited New York to meet with one 
Panel member, Mr. Bruno Chiemsky on the 19 March 2003, but was 
further denied any documentation . or Information at this 
occasion. 

The Panel of Experts did not respect the Resolution of the 
Security Council 1457 (2003 ), namely to respect the deadline 

to provide documentation and / or information regarding 
parties mentioned in the Report and this before the 31 st of 
March 2003 so consequently parties mentioned had nothing to 
defend themselves on at that time. 

Parties mentioned did respect Resolution 1457 (2003). 


It Is clear that the Panel of Experts also did not respect 
Resolution 1457 after the extension it obtained from the 
Security Council. 


There is a difference between providing real information and 
documentation or just preLending to give such information and 
documentation where in reality the Panel was only interested 
in being able to formally allege that they respected the 

Resolution 1457, quod non. 

Giving a " summary" of allegations is not giving any 
information and/or documentation at all. 
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6 . 

Parties have even presented themselves before the Public 
Prosecutors in Belgium and this strictly on their own 
initiative in order to ask the Public Prosecutor to start an 
investigation in order to clear their names. An unorthodox 
request to be provided with justice. 

The Panel of Experts never provided any documentation and / or 
information to such judicial authority in Belgium or any other 
country. 

Parties are not only confronted with a despicable method of 
" naming and shaming " but were even refused to verify any 
information and / or documentation and thus to be informed 
promptly of the causes of the accusations made against them 
and a fortiori to have any adequate time or facilities for the 
preparation of any accurate reply. 

I further refer to article 8, 10 and 11 of the Universal 

Declaration of Human Rights and especially article 6 of the 

Convention for the Protection of Human Rights and Fundamental 
Freedoms: 

"Article 6 - Right to a fair trial 

1 - In the determination of his civil rights and 
obligations or any criminal charge against him, everyone 
is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal 
established by law . Judgment shall be pronounced publicly 
but the press and public may be excluded from all or part 
of the trial in the interests of morals, public order or 
national security in a democratic society, where the 
interests of juveniles or the protection of the private 
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life of the parties so require, or to the extent strictly 
necessary in the opinion of the court in special 
circumstances where publicity would prejudice the 
interests of justice. 

2. Everyone charged with a criminal offence shall be 
presumed innocent until proved guilty according to law. 

3. Everyone charged with a criminal offence has the 
following minimum rights: 


to 

be informed promptly, 

in 

a language 

which 

he 

understands and in detail. 

of the nature and 

cause 

of 

the 

accusation against him; 





to 

have adequate time 

and 

facilities 

for 

the 


preparation of his defence; 


c. to defend himself in person or through legal assistance 
of his own choosing or, if he has not sufficient means 
to pay for legal assistance, to be given it free when 
the interests of justice so require; 

d. to examine or have examined witnesses against him and 


to obtain the 

attendance 

and 

examination 

of 

witnesses 

on his behalf 

under the 

same 

condltlons 

as 

witnesses 


against him; 

e. to have the free assistance of an interpreter if he can 
not understand or speak the language used in court ." 

The Panel of Experts put all such elementary rights aside. 
(Cfr. Infra) 
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7. 

The United Nations has only asked the Panel of Experts — and 
given a mandate to the Panel of Experts — to evaluate possible 
actions to be taken by the Security Council and to advise the 
Security Council on recommendations to be made to the 
international community, meaning countries, in order to ensure 
the evolution of the peace process in the Democratic Republic 
of the Congo. 

The Panel never received a mandate to attack private business 
people and / or companies. 

The Panel of Experts also never even had the possibility to 
compel testimony or documents and never had any judicial 
authority whatsoever and recognised this explicitly. 

This means that the. Panel of Experts at most received some 
dubious information on a strictly voluntary basis and did not 
have any means to verify whatsoever with regard to such 
information that was given to them. 


8 . 

Such judicial authority wao given to the Belgian Senate’s 

commission ff Great Lakes ", which in Belgium obtained similar 

authorities as a Judge of Instruction to perform an 
investigation. 

Following the 3 reports of the Panel of Experts, this Belgian 
Investigating Commission of the Senate conducted an 

investigation and published its findings with a report on the 
20 th February 2003. 
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Parties were summoned and appeared before this Senate's 
Commission a.o. to give a declaration under oath. 

After investigation, the Senate's Commission concluded the 

following: 

"The Commission has noted that several companies and / or 
persons , mentioned in the UN-report f have not been heard 
on forehand , which jeopardizes their rights of defence / 

Moreover the work of the Commission was made more 
difficult in view of the fact that she was not provided 
with any evidence and / or indications that should 
support the allegations in the UN-reports. " (Free 
translation, report Senate Commission dd. 20 February 
2003, p. 2 § 1) 

Also: 

"From the beginning of her activities, the Commission had 
been confronted with the lack of legal, sufficient and 
workable definitions in the UN-reports of the concepts 
"legal and illegal" and "plundering"." (See report 
Belgian Senate’s Commission dd. 20 February 2003, p. 7 § 

5.1) 


Also: 


"Economic activities or trade with companies or persons 
in each of the territories in the DRC can in itself not 
be considered illegal." (See report Senate’s Commission 
dd. 20 February 2003, p. 7 § 5.3) 
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"The Commission asks the Government to insist with the 
United Nations to come to a more clear description of the 
concepts legal and illegal and of plundering of natural 
resources and this in view of further activities of the 
United Nations Panel.” (See report Senate's Commission, 

p. 7 § 5.9) 

And: 

"The Commission has noted that the United Nations only 
issued embargos against countries like Angola, Sierra 
Leone and Liberia, and therefore trade with other 
countries and even conflict areas must be considered as 
legal." (See report Senate’s Commission, p. 19 § 3.1.6.) 

And: 

"With regard to the allegations formulated by the UN 
Panel against a number of diamond companies that OECD- 
guidelines would not have been respected, the Commission 
states that (not withstanding the fact that only concerns 
guidelines that are not enforceable) such guidelines are 
not even applicable fur the diamond, companies concerned 
because they can not be considered as multinationals. 
Above that, the Commiaoion is of the opinion that the UN 
Panel must clarify which aspects of guidelines would not 
have been respected ." (See report Senate’s Commission, p. 
22 § 3.2.1) 

And in conclusion: 

"In this context and based on the available information, 
the Commission has to conclude that with regard to the 
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concerned diamond companies no legal, incriminating 
elements can be found and that these diamond companies 
have acted in good faith." (See report Belgian Senate’s 
Commission, p. 23) 


The Belgian Senate’s Commission also noted that the Panel of 
Experts was clearly not infallible, since the Panel of Experts 
already needed to clear names of companies they named and 
shamed without hesitation before: 

"The Commission, based on available information, joins 
the consideration mentioned in the second UN-report where 
it is stated that the company (Arslanian Freres) was 
mentioned unjustly in the first report and therefore has 
cleared this company." (See report Belgian Senate’s 
Commission, p. 26, § 3.2.5.) 


9. 

Parties mentioned have as their most important activity the 
trade and / or the import and the export of diamonds. 

They have had until the publication of the Report an 
inepiudulidble repuLaLion in Lhe diamond trade and this for 
many years. 

The diamond trade in Antwerp is concentrated on a relatively 
small surface, being in practice 2 streets (Hoveniersstraat 
and Schupstraat) where all well-established companies that do 
business in diamonds are situated. It is a matter of common 
knowledge as well as an economic fact that the diamond trade 
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in Antwerp (or elsewhere) fundamentally relies on confidence 
and "hear-say ”. 

A good reputation in the diamond trade is essential, even 

vital, for every diamond dealer or every company that does 
business in diamonds. 

The reputation of parties mentioned has been irrevocably 
damaged by the Report of the Panel of Experts on the Illegal 
Exploitation of Natural Resourr.es and other forms of Wealth of 
the Democratic Republic of the Congo dd. 8 OCTOBER 2002 
(S/2002/1146) . 

10 . 

In contradiction to what is stated or suggested in this report 
parties mentioned emphasize not to be conflict diamond 
dealers, or to be members of "clans " or associated with such 
clans, criminal organizations or criminal activities or to 
have done any illegal or unethical activity. 

Every appearance of their name in the media with regard to the 
report - even while defending their name - only results in 

more unnecessary publicity and additional damage to the 
reputation. 

Several international newspapers and other news channels have 
picked up the name of parties mentioned in respect to the 
report and negative publicity is unavoidable and beyond 
repair. 

Banks have revoked and/or threatened to withdraw credit lines 
and major clients suspended all further transactions, afraid 
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to be connected to someone so strongly accused by the United 
Nations where in fact the Panel is not the United Nations. 


11 . 

it is a basis principle in any democratic state that persons 
who are accused have minimum rights to defend themselves. 

In the report of the Panel of Experts, made public on the 
Internet, people and companies were named and accused without 
being heard and even without any reasonable possibility to 
reply. 

For the record it can be noted, as general rules, that: 

a) Parties mentioned have a respected business and do not deal 
in conflict diamonds or conduct any illegal or illegitimate 
activities; 

b) Parties mentioned were not allowed to defend themselves 
with a full knowledge of the facts and minimal to be able to 
know some motive or fact that would make a minimum of control 
possible, quod non; 

c) to avoid arbitrariness it is necessary that some concrete 
facts and elements on which the allegations would be based, 
are at least retrievable, quod non; 

d) Declaring without any proof or fact that parties mentioned 
would be conflict diamond dealers and or criminals or have 
done something illegal or unethical should be considered as an 
act of slander and defamation. 

i 

! 
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Parties mentioned refute categorically the baseless 
accusations and inform that: 


a) They never received dialogue or information and/of 
documentation from Lhe Panel of Experts. 

b) Have never been heard or invited by the Prosecutor in 

Belgium, any police organization or any other authority 

c) Have never been involved in any criminal or illegal 
activity 

d) Have a legitimate business operation asserted by 

documents from the High Council and the Diamond Office in 
Antwerp, checked for the origin by the customs 

authorities and forwarded to the HRD Diamond Office 
Antwerp (Diamond High Council). 

e) Are situated in the heart of Antwerp working closely with 

the most respectable representatives in the Diamond 

business 
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22 . 

It is unlikely that when a person or company stands accused by 
a Panel Report, a democratic Government would give support 
unless it is sure of your correctness whereas all imports from 
diamonds are legal and a full audit can be piuvided. 

The definition of a eonf1n ct" diamond its©lf could bo rendered 
meaningless. According to the World Diamond Council a 
"conflict diamond" is a diamond imported in violation of law 
or resolutions of the United Nations, intended to end trade in 
diamonds extracted from "Conflict Regions". Obviously, having 
imported diamonds legally into Belgium and in accordance with 
UN resolutions makes a diamond not a conflict diamond 
according to the World Diamond Council or any other standard. 

It should also be clear that parties mentioned are fully 
committed to the UN’s position relating to conflict diamonds. 

23 . 

Parties mentioned defend themselves with the firmness and the 
certitude of being wrongly accused. 

Tt needs no argument that an enormous injustice is committed 
and it is a shame when, in the name of the United Nations, 
persons and compani es are branded worldwide on the internet, 
merely based on rumors, false information or hearsay, without 
any further interest in the accuracy of the information that 
is spread or the severe consequences for the people involved. 

In such case arbitrariness rules and everyone that is pointed 
at is declared an outlaw without any further defense. 
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* 

Parties mentioned are well aware that representatives of 
Member States to principal and subsidiary organs of the United 
Nations enjoy immunity from legal process in respect of words 
spoken or written and all acts done in capacity as such a 
repiesenldlive. Parties mentioned are also aware that, 

moreover, the United Nations also enjoys immunity from every 
form of legal process. That having been said, parties 
mentioned only requested the opportunity to present their 
defense., to have their arguments verified and to be confronted 
directly with any information that would be held against them 
and this was simply denied in breach with Resolution 1457 
(2002) that ordered the Panel to do so. 


14. 

In the report of the Panel of Experts it is nowhere stated 
which " evidence" would allow to utter accusations against 
parties mentioned. 

At most one is rendering a self-account, where one should 
accept that only information would have been used that has 
been confirmed by more than one source? 

The Panel calls a summary of the allegations T, evidence n ...? 

This way nothing more than "belief" is requested for the used 
working-method, without the ncccaoary effort to 3how what 
"reliable" information would be at hand and what verifiable 
criteria would have been used. 

It is also to easy to us the term " known to intelligence 
services and police organizations " 

(See report § 34 page 9) 
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Of which services and organizations is the Panel talking 
about? 

Parties mentioned have been living and working in Belgium for 
years at the same address in Antwerp, together with their 
family. 

Parties mentioned have a clean criminal record, have never 
been accused of anything illegal by the authorities and have 
never been invited to give any declaration or even answer any 
question by such authorities. 


25. 

There is a clear contradiction in the report. 

If the information would be correct - which it is not - there 
would at least have been a disturbance in some way by Belgian 
or other authorities and at least someone would have been 
interrogated, accused or under investigation (if not 
arrested), quod non. 


If the investigation of such criminal activities however, were 
to be held so seuitiLlve that they are only known to " 
intelligence services " it would be incredible to publish such 
secret information worldwide on the Internet in a report that 
is read by millions of people. 

Parties mentioned can only base themselves on the certainty 
that they have not infringed any embargo or law and that they 
did not, neither directly, nor indirectly, nor in person, nor 
as a middleman, nor by means of companies or third parties, 
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not in any other way of form dealt in so-called conflict 
diamonds or have been associated with ■ any criminal or 
unethical activity. 

A legal adage states "negativa non sunt probanda ", which means 
that negative facta cannot be proven. 

The above-mentioned adage is based on the idea that it is 
practically impossible to give evidence of a negative fact. 

How can someone (or a company) proof that he (it) did not do 
something during a well-defined period of time? 

The only possibility that is available is to proof an opposite 
positive fact or a series of positive facts that can exclude 
the negative fact. 

If parties mentioned would have been contacted before the 
publication of the report on the Internet, damage could have 
been avoided and parties mentioned would have been able to 
show on forehand that the information the Panel obtained was 
clearly false. 

The Panel was invited on numerous occasions to provide a copy 
of one record of proof against parties mentioned, theL canxioL 

exist for the simple reason that parties mentioned did not do 
what they are accused of. 

Providing a summary of allegations, made up by the Panel 
itself, and handing over one additional document, an official 
import license' for one shipment, is no evident whatsoever. 
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This meets only the letter of the Resolution 1457, not the 
spirit! 


16 . 

Parties mentioned have to suppose - for the time being - that 
the Panel should have received some information that has led 
to the mentioning of their names in the report. 

Parties mentioned have to accept - for the time being - that 
wrong and false information has been provided, by which the 
Panel could have been misled and bad intent cannot be excluded 
where such negative publicity favors some competitors. 

Parties mentioned however are left in the dark and did not 
receive any information and/documentation and/or explanation 
from the Panel. 

It is in the interest of the Panel to test the truthfulness 
and the reliability of the information received together with 
the requestors and based upon the data they provide. 

On at least two occasions a Panel of Experts made wrong 
accusations in a report and a correction had to be made after 
presentation of the defense; 

17. 

In the first report, published on the Internet, of this Panel 
of Experts regarding the Democratic Republic of Congo dd. 12 
April 2001 (S/2001/357) a firm ARSLANIAN FRERES NV was heavily 
accused as follows: 
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"ARSLANIAN, the conflict diamond dealers in the Eastern 
Democratic Republic of the Congo, provided on average 
2.000.000$ per year, each directly to the Congo desk ..." 

(See Report Panel of experts of 12 April 2001, p.29, nr. 127) 

After ARS LANIAN freres NV defended itself on these accusations 
the name was completely removed from the final report and, on 
the contrary, in annex IV of the report the Panel of Experts 
expresses its deep appreciation and gratitude towards 
ARSLANIAN FRERES for having assisted the Panel of Experts in 
making the report (see annex IV report S/2002/1146) 

ARSLANIAN FRERES was wrongfully accused and a correction was 
made, much to the honor of the Panel of Experts. 


18 . 

The same happened with a firm called MACKIE DIAMONDS in 
Antwerp. 

In the original report of the Panel of Experts regarding 

Angola it was stated: 

"76. Azet Mohammed, who holds a British protected citizen 
passport, was arrested in March 2001. He was arrested for 

possession of a parcel of diamonds worth $100,000. Mohammed 
was described as the ^lieutenant" of diamond dealer All Mackie 
Fouad Abess, of Mackie Diamonds in Antwerp, a Lebanese diamond 
dealer who was also a dealer in Sierra Leonean diamonds. 

Mackie, who holds a United States passport, began working in 
Angola in late 1999. He was deported from Angola for 

possession of false papers when Mohammed was arrested. 
Jackie' s activities in Angola are under investigation." 
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(See letter Chairman Mr. Richard Ryan, Security Council 
Committee dd. 16.04.2001, p.20, nr. 76) 

Also these accusations were proven completely false and 

after presentation of the defense - were corrected in a 
following lypuiL.: 

"Co jtjtoo t ioi2 

221. Contrary to the information contained in paragraph 76 of 
the Mechanism f s previous report (S/2001/363) , there is no 

person know as Ali Mackie Fouad Abess. Mr. Ali Mackie, who has 
never been known by name or nickname as Fouad Abess, does not 
have any relationship with Mohammed Azet. Mr. Ali Mackie, a 
Belgian citizen of Lebanese origin, is the owner and director 
of Mackie Diamonds in Antwerp. He does not possess a United 
States passport. He was neither arrested in, nor deported 

from, Angola. While Mr. Mackie had business interests in 

Angola prior to 2000, the Angolan authorities have not 
reported any investigation into his activities in Angola." 

(See UN report on Angola S/2001/966 dd. 12 October 2001, p.43, 
par. 221) 

At least these two clear examples prove that there certainly 
is a possibility that wrongful accusations were uttered and 
corrections are necessary. 

19. 

In spite of the damage that was done parties mentioned wanted 
to accept - for the time being - that the Panel acted in good 
faith and that it only concluded upon false, faulty or wrong 
information that has been given to them, if such information 
exists. 
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To avoid arbitrariness it is necessary that the concrete facts 
and elements on which the allegation is based, are at least 
retrievable, quod non 

At least parties mentioned should have been allowed to defend 
themselves with a full knowledge of the facts and minimal to 
be able to know some motive that would make a minimum of 
control or contradiction possible, quod non 

I presume every reasonable man should agree that arbitrariness 
is unacceptable. 

From a normal cautious and careful person it can be expected 
that he seeks the truth by controlling his facts as much as 
possible and that he refrains from spreading rumors that could 
damage a party if he is not able to show the truthfulness of 
such rumors 

20 . 

Declaring in public without being able to provide any proof or 
fact that parties mentioned would be involved in illegal or 
unethical activities would constitutes a crime of slander and 
delamaLion ducuidiny to s Landcij-ds of many legislation, not 
only Belgian law. 

Parties mentioned could accept that the original goal of the 
Panel is a noble goal that deserves all means and attention 
but on the other side this does not mean that all elementary 
principles of law can be put aside and companies or persons 
can be branded based only on mere malicious rumors and 
allegations. 
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In such case we honestly speak of a witch-hunt, were 
arbitrariness rules and everyone that is pointed at is 
declared an outlaw without any further defense. 

The term witch hunt is not farfetched if there is no control 
on the investigation, if there is an absolute immunity for the 
prooecutoro, a complete anonymity regarding alleged sources of 
information, no necessity to present evidence, no possibility 
of contradi rti on, no possibility to defend or reply and in the 
end the accused is . asked to accept what is to him only a 
pattern of slander and defamation. 

The Panel should not be allowed to hide behind the so-called 
safety of it sources and therefore being capable of providing 
no evidence whatsoever and to consider itself unbound by any 
due process of law. 

When in the medieval age the Inquisition wanted to protect a 
witness who was ready to testify that he/she had seen a 
suspect communicating with the devil the witness was allowed 
to appear in court with a mask, or hood, over the face. This 
was how the court heard the "truth”, and the witness was 
protected from the evil eye of the witch who might take 

revenge after being burned at the stake. 

What can not be allowed, if we do not want to turn back the 
clock 500 years, under any circumstances is the permanent 
concealment of the identity of so-called witnesses, neither 
the refusal to present any document or the content of any 
declaration whatsoever and this on "grounds of 

confidentiality" 
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One can ask what kind of witness would exist that can give the 
Panel confidential information and then can refuse to answer 
further questions as to how such information was obtained or 
even the accused to verify the content of a declaration. 

Going on the statements of the Panel itself as a rule this 
could be an undercover agent, who have been necessarily 
operating illegally in foreign countries in order to collect 
information that cannot be obtained by regular means. 

It is clear that such " evidence" can not be excepted as valid 
and such clandestine witnesses can not be believed at all, 
more over where it is not even certain that the Panel is 
basing itself only on information received from undercover 
agents but could also exclusively be receiving very dubious 
information from competitors of parties concerned or any other 
party with an interest to damage parties concerned. 

The court in Antwerp, which can be quoted as follows, gave a 
relevant judgment: 

"By the public prosecutor no further information is 
given, nor is there a document rendered regarding the 
fact. In a former cession already a postponement was 
given in order to obtain permission from the state's 
Security Services to deliver documents in order to be 
able to judge the related, serious facts. For one reason 
or another no documents are rendered. 

It is unacceptable that certain facts are quoted, by the 
State r s Security Services without producing any document 
of whatsoever to substantiate this allegation and without 
any right of the concerned person to defend himself . 
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Such an attitude witnesses an unacceptable disapproval for 
the rights of defense. As much unacceptable is the fact 
that the court would be expected to judge a person without 
the judge even being able to render any control or to be 
able to judge a fact that is quoted against the concerned 
person " (See Rb. Eerste Aanleg Antwerp, 12 February 2001, 
ongepubl., Seber / OM). 

It is of course unacceptable that any Panel would be able to 
give unfounded allegations from a position of complete 
anonymity and immunity towards companies and persons and that 
these accused companies of persons should be sanctioned or 
even threatened in their existence, without any appropriate 
right of defense, especially if this is done under the name of 
the United Nations. 

21 . 

Parties mentioned were ready to be confronted with each 
document, declaration or any other information that would have 
given rise .to the mentioning of their name and the incorrect 
accusations coupled hereto and from which confrontation it 
would have been crystal clear that the requestors have been 
wrongly accused. 

In breach with Resolution 1457 (2003) of the Security Council 
the Panel of Experta refu3ed to provide any documentation and 
/or information as it was ordered to by the Security Council 
to do before 31 March 2003 and did not comply with it, not to 
the letter and certainly not to the spirit of the Resolution. 
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) 

The only conclusion can be that the name of parties concerned 
should be cleared and explicit correction should be published. 


Yours Sincerely, 

For the requestors, their Attorney at law, 

Mr. M. De Block 
Antwerp, 22nd of May 2.0 OB 
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Reaction No. 28 

From the desk of Mr. Marc De Block 
Attorney at law 
Antwerp - Belgium 


FINAL ATTACHMENT TO REPORT PANEL OF EXPERTS ON 

DRC 

On behalf of ABADIAM 


To the attention of 

SECURITY COUNCIL UNITED NATIONS 

PANEL OF EXPERTS 

UNITED NATIONS 

EXPNATDRC/UNON 

REF: Resolution 1457/2003 

AT THE REQUEST OF: 

1. a company according to Belgian law, the company ABADIAM, 

with registered office at Pelikaanstraat 62, 2018 Antwerp 
(Hereinafter called "parties mentioned") 

represented by Mr. Marc,De Block, attorney at law in Belgium, 
having his office Vlaamse Kaai 54-57 at 2000 Antwerp, Belgium. 

1 . 

The Panel of Experts on the Illegal Exploitation of Natural 
Resources and other Forms of Wealth in the Democratic Republic 
of the Congo was appointed on request of the Security Council 
dated 2 June 2000 (S/REST/2000/20) 
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The original mandate of the Panel was: 

to follow up on reports and collect information on all 
activities of illegal exploitation of natural resources and 
other forms of wealth of the Democratic Republic of the Congo, 
including the violation of the sovereignty of that country; 

- to research and analyze the links between the exploitation 
of the natural resources and other forms of wealth in the 
Democratic Republic of the Congo and the continuation of the 
conflict; 

- to revert to the Council with recommendations. (S/2001/357, 
p. 3) 


A' first report was 

(S/2001/357) . 

published 

the 

12 th of April 

2001 

The Panel's mandate 

(S/2001/951) . 

was 

extended until 

the 30 th November 

2001 

A second report 

(S/2001/1072) . 

was 

published 

the 

13 th November 

2001 

A third report 

(S/2002/1146). 

was 

published 

the 

16 th October 

2002 


Following the text of Resolution 1457 (2003) of the Security 

Council dd. 24/01/2003, the Panel of Experts was explicitly 
requested "to provide parties concerned, all information and 
documentation, connecting them to the illegal exploitation of 
the Democratic Republic of the Congo's natural resources 
and/or as being in contravention with OECD-guidelines". 
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A first deadline was set before the 31 st of March 2003, whereas 
the Panel would then have to publish our reactions as an 
attachment to their report, no later than 15 th of April 2003. 

Arguments however had to be deposited without having received 
any information and/or documentation from the Panel before the 
31 st of March. 

Just before expiration of the deadline of 30 th of March 2003 
the Panel of Experts asked and obtained (for itself) an 
extension from the Security Council to provide such 
information / documentation, this time before the end of May 
2003. 

Following this Resolution 1457 - the defense notes on behalf 
of parties concerned, were already sent on 24th of March with 
request to publish these before 15 April 2003 as annex to the 
Report in accordance with Resolution 1457. 


In view of the fact that we didn T t receive any information and 
/ or documentation - and this despite numerous requests - from 
the Panel - and this in breach with the resolution - the 
defense remained limited. 

As from the same day, the 24 March 2003 a Note was published 
on the Internet by the President of the Security Council 
stating: 

"Following consultations among the members of the 
Security Council, they have decided, in order to give 
more time to the individuals, companies and States 
wishing to send to the Secretariat their reactions to the 
findings of the last report of the Panel of Experts on 
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the Illegal Exploitation of Natural Resources• and Other 
Forms of Wealth of the Democratic Republic of the Congo 
(S/2002/1146), to extend the deadlines set out in 
paragraph 11 of Security Council resolution 1457 (2003) 

of 24 January 2003. Those individuals, companies and 
States named in the Panel's last report are invited to 
send their reactions to the Secretariat no later than 31 
May 2003, in order for these reactions to be published no 
later than 20 June 2003." 

The Panel did not attempt to visit or hear people and 
companies they named and sha med in their reports and this 
since 2nd June 2000 or being a per iod of almost three years...! 

According to the Decisions of the Court of Human Rights (Hof 
Mensenrechten) (3e afd.) nr. 29731/96, 13 February 2001 
(Krombach / Frankrijk), the right of everyone charged to be 
effectively defended and represented by a lawyer, assigned 
officially if need be, is fundamental and according to 

Articles 6 §§ 1 and 3 (c) of the Convention on Human Rights 
has the right to defend himself in person or... through legal 
assistance of his own choosing. 

Invitations by the Panel to finally come to Nairobi, Kenya was 
first sent 9th April 2003 and this to come to Nairobi between 
14 and 30 April 2003! 

The Panel had to know - and was even informed explicitly - 
that many or most diamond offices in Belgium were closed for 

the Easter Holidays in this exact period and would not reopen 
until 28 of April 2003. 


Parties concerned were unable to travel to Nairobi and 
representation by a lawyer was refused by the Panel of Experts 
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as if it should be considered normal for parties concerned to 
be able to stop all normal activities and to rush to Nairobi 
on request of the Panel and this in such a period, on such 
short notice after the Panel had three years to invite, hear 
and or see anyone, anywhere they liked. 

Translators, they were told, they could find for themselves. 

The Panel s La Led furLlier: 

"The degree of cooperation already developed between...and 
the Panel suggests that this meeting could produce 
positive outcomes, Including arriving quickly at a 
mutually satisfactory solution to this matter..." 

Stating that " information ” could only be handed over for 
review in face-to-face meetings made such proceedings a 
charade. Under such pretext no reasonable control . or 
contradiction of information was reasonably possible and it 
entitled the Panel to show whatever they wanted and to give 
any explanation they want in a report afterwards on what they 
so-called presented as information. 

Parties concerned also did not want to be made part of such 
kind of simulation, as it appeared only intended to give the 
Panel a formal opportunity to write in a final Report that all 
people and companies were invited, seen and heard and 
confronted with ” evidence” in face to face meetings, while in 
reality no such real possibility of verification, 
contradiction and/or marginal control on any information was 
rendered. 

Representation by an attorney or any other means of 
communication were rejected and this despite efforts from the 
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Belgian Ministry of Economic Affairs to send information / 
documentation through their diplomatic services. 

The Panel stated on forehand that no documentation or 
information would be given to anyone unless they personally 
came to Kenya. The Panel would not grant any meeLinys with 
legal representation unless one or more of his clients in 
person accompanied the attorney. 

So until today parties concerned did not receive any 
information and/or documentation whatsoever, just because they 
were unable to travel to Nairobi, Kenya on the given date. 

Relevant is that no further explanation whatsoever was given 
by the Panel and the Panel never handed over its so-called 
"evidence ". 

It is clear that until today the Panel of Experts has not 
respected the resolutions of the Security Council and has not 
provided any information and/of documentation as it was 
requested to do by the Security Council. 

The Security council took a new resolution on the 24 th January 
2003 (Resolution 1457/S/RES/1457/2003) 

The composition of the Panel was changed during the reports 
and different people and companies were named and shamed in 
the different reports. 
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2 . , 

All reports of the Panel of Experts were immediately published 
on the Internet and therefore considered to be authoritative 
and trustworthy, although the United Nations itself had no 
control over the content of such reports. 

Banks in Belgium closed accounts, the R.C. President Kabila 
fired several government officials implicated by a Panel and 

third parties like the Beers asked clients not to deal with 
companies accused in the report of the Panel of Experts. 

The result for people and companies mentioned was devastating. 

The Panel of Experts never published or rendered any evidence 
or even information on which it based its findings and this 
despite numerous requests by parties mentioned in the report, 
by governments, national prosecutors and even a Senate 
Committee. 

The Panel of Experts never gave any information about general 
guidelines it would have is used for making such reports or 
required standards of proof it utilized. 

The practice of ff naming and shaming " is unworthy for the 
United Nations and did not even follow elementary guidelines 
or general principles of law or ethics. 

The Panel of Experts never even set out any ethical guidelines 
it might have used or created any mechanism of communication 
to consult with member states, other organizations or parties 
mentioned in their reports. 

The Panel did not attempt to visit or hear people and 
companies they named and shamed in their reports and many 
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parties rightfully expressed their outrage that the Panel of 
Experts: 

* failed to contact parties mentioned or even to ask for their 
comments and 

* never publicized any shred of evidence ieading to their 
conclusions or made such evidence available to parties 
concerned, or at least to member states and their judicial 

authorities. 

These comments still stand today. 

It should be clear to any reasonable man that grave 
allegations should be backed by high evidentiary standards, 
quod non. 

The Panel of Experts did not use such standards. 

There was not even a procedure that allowed people or 
companies that had been accused to even know what kind of 
evidence was used where the Panel of Experts just preferred to 
publicly tarnish and destroy the reputation of a great number 
of companies and people. 

As it was mentioned from the outset by the Panel itself, the 
principle of naming and shaming was "high on their priority 
Hat" and this without any explanation, any reasonable 
standard or any right of defense. 


The danger of accusations made without a due process are clear 
and such accusations not only damage the people and companies 
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involved, but also undermine the credibility of the United 
Nations past, present and future panels. 

With regard to the company ABADIAM, this company was mentioned 
as "one of the main commercial partners of a company MBC ". 

This company was NOT mentioned in the list of companies for 
which financial restrictions or travel bans were proposed. 

Whereas: 

- The company ABADIAM mainly works in the markets of South 
Africa and Brazil; 

- never even bought any goods from MBC; 

- was in the past during one and a half year agent for 
ORYX, receiving goods on consignment, which contract 
ended over more than one and a half year ago; 

- In contradiction to the Report (S/2002/1146 p. 13 § 58), 
the Panel of Experts can not have bank records showing 
transfers of more than 1 million USD from the account of 
ORYS NATURAL RESSOURCES to ABADIAM, since such transfers 
were never performed and ABADIAM never received any such 
amount from ORYX, not on any Belgian bank account or any 
other bank account for that matter. 

It should have been easy for the Panel of Experts to provide 
such bank records if they really existed, quod non. 

Also after Resolution 1457 the Panel never gave any 

explanation on why and how OECD—guidelines would have been 
broken by ABADIAM, 
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3. 

1 

The practice of "naming and shaming " as the Panel of Experts 
used it contravenes to the following articles in the Universal 
Declaration of Human Rights: 

PREAMBLE 

Whereas recognition of th e inherent dignity and of the 
equal and inalienable rights of all members of the human 

family is the foundation of freedom, justice and peace in 
the world. 

Whereas disregard and contempt for human rights have 
resulted in barbarous acts which have outraged the 
conscience of mankind, and the advent of a world in which 
human beings shall enjoy freedom of speech and belief and 
freedom from fear and want has been proclaimed as the 
highest aspiration of the common people, 

Whereas it is essential, if man is not to be compelled to 
have recourse, as a last resort, to rebellion against 
tyranny and oppression, that human rights should be 
protected by the rule of law. 

Whereas it is essential to promote the development of 
friendly relations between nations. 

Whereas the peoples of the United Nations have in the 
Charter reaffirmed their faith in fundamental human 
rights, in the dignity and worth of the human person and 
in the equal rights of men and women and have determined 
to promote social progress and better standards of life 
in larger freedom. 

Whereas Member States have pledged themselves to achieve, 
in co-operation with the United Nations, the promotion of 
universal respect for and observance of human rights and 
fundamental freedoms. 
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Whereas a common understanding of these rights and 
freedoms is of the greatest importance for the full 
realization of this pledge. 


Article 2. 

Everyone is entitled to all the rights and freedoms set 
forth in this Declaration, without distinction of any 
kind , such as race, color, sex, language, religion, 
political or other opinion, national or social origin, 
property, birth or other status. Furthermore, no 
distinction shall be made on the basis of the political, 
jurisdictional or international status of the country or 
territory to which a person belongs, whether it be 
independent, trust, non-self-governing or under any other 
limitation of sovereignty. 


Article 6. 

Everyone has the right to recognition everywhere as a 
person before the law. 

Article 7. 

All are equal before the law and are entitled without any 
discrimination to equal protection of the law. All are 

entitled to equal protection against any discrimination 
.in violation of this Declaration and against any 
incitement to such discrimination. 

Article 10. 

Everyone is entitled in full equality to a fair and 
public hearing by an independent and impartial tribunal, 
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in the determination of his rights and obligations and of 
any criminal charge against him. 

Article 11. 

(1) Everyone charged with a penal offence has the right 
to be presumed innocent until proved guilty according to 
law in a public trial at which he has had all the 
guarantees necessary for his defense. 

(2) No one shall be held guilty of any penal offence on 
account of any act or omission, which did not constitute 
a penal offence, under national or international law, at 
the time when it was committed. Nor shall a heavier 
penalty be imposed than the one that was applicable at 
the time the penal offence was committed. 

Article 12. 

No one shall be subjected to arbitrary interference with 
his privacy, family, home or correspondence, nor to 
attacks upon his honor and reputation. Everyone has the 
right to the protection of the law against such 
interference or attacks. 

The refusal to give any opportunity to be heard on forehand 
and to give any defense afterwards or to be provided with any 
documentation and/or information is a flagrant violation of 
the above articles of the Universal Declaration of Human 
Rights. 

It is also in violation of similar articles in the Pact of New 
York and the European Treaty on Human Rights. 


150 











S/2002/1146/Add.l 


4 . 

\ 

Immediately upon publication of the report, the Panel of 
Experts was requested numerous times to give even the smallest 
opportunity to present a defense. 

The legal counsel requested an opportunity at any given place, 
time and date to present a defense and to be provided with any 
documents and / or information on the following occasions: 

* fax messages 28 October 2002 (6) 

* fax messages 6 November 2002, fax to United Nations 7 
November 2002, fax to United Nations 13 November 2002 (3) 

* E-mail 21 November 2002, e-mail 25 November 2002, visit New 
York 18 November 2002, e-mail 3 December 2002, e-mail 10 
December 2002 

Parties mentioned never received any documentation and / or 
information or any reasonable opportunity to present their 
defense before the Panel of Experts. 

Only at the last moment the Panel mad a futile attempt to 
enable itself to state that "the letter" of Resolution 1457 
would have been respected, quod non (see supra). 

5. 

Resolution 1457 (2003) stated clearly: 

"9. Stresses that the . new mandate of the Panel should 
include: 

- Further review of relevant data and analysis of 
information previously gathered by the 1 Panel, as well 
as any new information, including specifically 
material, provided by individuals and entities named in 
the previous reports of the Panel, in order to verify. 
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O 

reinforce and, where necessary, update the Panel 1 s 
findings, and/or CLEAR parties named in the Panel 1 s 
previous reports, with a view to adjusting accordingly 
the lists attached to these reports; 


11. Invites, in the interests of transparency, 
individuals, companies and States, which have been named 
in the Panel 1 s last report to send their reactions, with 
due regard to commercial confidentiality, to the 
Secretariat, no later than 31 March 2003, and req uests 
the Secretary-General to arrange for the publication of 
these reactions, upon request by individuals, companies 
and States in the report of 15 October 2002, as an 
attachment to this report, no later than 15 April 2003; 

12. Stresses the importance of dialogue between the 
Panel, individuals, companies and States and requests in 


this regard that the Panel provide to the individuals, 


companies and States 

names, upon 

request, 

all information 

and documentation 

connecting 

them to 

the 

illegal 

exploitation of the 

Democratic 

Republic 

of the 

Congo f s 


natural resources , and requests the Panel to establish a 


procedure to provide the Member States, upon request, 
information previously collected by the Panel to help 
them take the necessary investigative action, subject to 
the Panel 1 s duty to preserve the safety of its sources, 
and in accordance with United Nations established 
practice in consultation with the United Nations Office 
of Legal Affairs ." 

Following this resolution of the Security Council parties 
(again) asked the United Nations and especially the Panel of 
Experts to be provided with such documentation and / or 
information in order to be able to present such defense before 
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the deadline of the 31 st of March 2003 and in respect of 
Resolution 1457 (2003) and this was refused. 

Not-limited, the following fax messages and e-mails were send 

by legal counsel to request such documentation and / or 

information: fax messages 29 January 2003 (3), e-mail 29 

January 2003 (6), e-mail 6 February 2003 (4), e-mail 26 

February 2003, e-mail 10 March 2003, c-mail 26 February 2003, 

e-mail 10 March 2003, fax messages 10 March 2003 (3) , e-mail 

11 March 2003 (3), e-mail 14 March 2003, fax message 17 March 

2003, e-mail 17 March 2003 (2). 

* 

Legal counsel of client visited New York to meet with one 
Panel member, Mr. Bruno Chiemsky on the 19 March 2003, but was 
further denied any documentation or information at this 
occasion. 

The Panel of Experts did not respect the Resolution of the 
Security Council 1457 (2003), namely to respect the deadline 

to provide documentation and / or information regarding 
parties mentioned in the Report and this before the 31 of 
March 2003 so consequently parties mentioned had nothing to 
defend themselves on at this time. 

Parties mentioned did respeuL Resolution 1457 (2003). 


It is clear that the Panel of Experts also did not respect 
Resolution 1457 after the extension it obtained from the 
Security Council. 

There is a difference between providing real information and 
documentation where in reality the Panel was only interested 
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in being able to formally allege that they were -willing to 
respect the Resolution 1457, quod non. 

Giving no information and/or documentation at all because a 

man is unable to travel to Nairobi, Kenya on a very short 

notice is unacceptable, moreover when representation by a 

lawyer is presented but simply refused and also many other 

channels to provide some information were open ( See above ). 

6 . 

Parties have even presented themselves before the Public 
Prosecutors in Belgium and this strictly on their own 
initiative in order to ask the Public Prosecutor to start an 
investigation in order to clear their names. An unorthodox 
request to be provided with justice. 

The Panel of Experts never provided any documentation and / or 
information to such judicial authority in Belgium or any other 
country. 

Parties are not only confronted with a despicable method of 
"naming and shaming" but were even refused to verify any 
information and / or documentation and thus to be informed 
promptly of the causes of the accusations made against them 

and a fuiLiuii to have any adequate time or facilities for the 
preparation of any accurate reply. 

I further refer to article 8, 10 and 11 of the Universal 
Declaration of Human Rights and especially article 6 of the 
Convention for the Protection of Human Rights and Fundamental 
Freedoms: 
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"Article 6 - Right to a fair trial 

2. in the determination of his civil rights and 
obligations or any criminal charge against him, everyone 
is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal 
established by law . Judgment shall be pronounced publicly 
but the press and public may be excluded from all or part 
of the trial in the interests of morals, public order or 
national security in a democratic society, where the 
interests of juveniles or the protection of the private 
life of the parties so require, or to the extent strictly 
necessary in the opinion of the court in special 
circumstances where publicity would prejudice the 
interests of justice. 


2. Everyone charged with a criminal offence shall be 
presumed innocent until proved guilty according to law . 


3. Everyone charged with a 

criminal offence 

has 

the 

following minimum rights: 




a. to be informed promptly. 

in a language 

which 

he 

understands and in detail, 

of the nature and. 

cause 

of 

the accusation against him; 

b. to have adequate time 

and £a.dl± ties 

for 

the 


preparation of his defence; 


c. to defend himself in person or through legal assistance 
of his own choosing or, if he has not sufficient means 
to pay for legal assistance, to be given it free when 
the interests of justice so require; 

d. to examine or have examined witnesses against him and 
to obtain the attendance and examination of witnesses 
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on his behalf under the same conditions as witnesses 
against him; 

e. to have the free assistance of an interpreter if he. can 
not understand or speak the language used in court.” 

The Panel of experts put all such elementary rights aside. 
(Cfr. Infra) 

7. 

The United Nations has only asked the Panel of Experts - and 
given a mandate to the Panel of Experts - to evaluate possible 
actions to be taken by the Security Council and to advise the 
Security Council on recommendations to be made to the 
international community, meaning countries, in order to ensure 
the evolution of the peace process in the Democratic Republic 
of the Congo. 

The Panel never received a mandate to attack private business 
people and / or companies. 

The Panel of Experts also never even had the possibility to 
compel testimony or documents and never had any judicial 
authority whatsoever and recognised this explicitly. 

This means that the Panel of Experts at most received some 

dubious information on a strictly voluntary basis and did not 
have any means to verify whatsoever with regard to such 
information that was given to them. 
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8 . 

Such judicial authority was given to the Belgian Senate's 
commission "Great Lakes", which in Belgium obtained similar 
authorities as a Judge of Instruction to perform an 
investigation. 

Following the 3 reports of the Panel of Experts, this Belgian 
Investigating Commission of the Senate conducted an 
investigation and published its findings with a report on the 
20 th February 2003. 

Parties were summoned and appeared before this Senate's 
Commission a.o. to give a declaration under oath. 

After investigation, the Senate's Commission concluded the 
following: 

"The Commission has noted that several companies and / or 
persons, mentioned in the UN-report, have not been heard 
on forehand, which jeopardizes their rights of defence. 

Moreover- the work of the Commission was made more 
difficult in view of the fact that she was not provided 
with any evidence^ and / or indicati ons that should 
support the allegations in the UN-reports . " (Free 
translation, report Senate Commission dd. 20 February 
2003, p. 2 § 1) 


Also: 
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"From the beginning of her activities, the Commission had 
been confronted with the lack of legal, sufficient and 
workable definitions in the UN-reports of the concepts 
"legal and illegal" and "plundering"." (See report 
Belgian Senate 1 s Commission dd. 20 February 2003, p. 7 § 
5.1) 

Also: 


"Economic activities or trade with cumpanies or persons 
in each of the territories in the DRC can in itself not 
be considered illegal." (See report Senate T s Commission 
dd. 20 February 2003, p. 7 § 5.3) 

"The Commission asks the Government to insist with the 
United Nations to come to a more clear description of the 
concepts legal and illegal and of plundering of natural 
resources and this in view of further activities of the 
United Nations Panel." (See report Senate’s Commission, 
p. 7 § 5.9) 

And: 

"The Commission has noted that the United Nations only 
issued embargos against countries like Angola, Sierra 
Leone and Liberia, and therefore trade with other 
countries and even conflict areas must be considered as 
legal." (See report Senate’s Commission, p. 19 § 3.1.6.) 


And: 
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"With regard to the allegations formulated by the UN 
Panel against a number of diamond companies that OECD- 
guidelines would not have been respected, the Commission 
states that (not withstanding the fact that only concerns 
guidelines that are not enforceable) such guidelines are 
not even applicable for the diamond companies concerned 
because they can not be considered as multinationals. 
Above that, the Commission is of the opinion that the UN 
Panel must clarify which aspects of guidelines would not 
have been respected." (See lepuiL Senate's Commission, p. 
22 § 3.2.1) 

And in conclusion: 

"In this context and based on the available information, 
the Commission has to conclude that with regard to the 
concerned diamond companies no legal, incriminating 
elements can be found and that these diamond companies 
have acted in good faith." (See report Belgian Senate's 
Commission, p. 23) 

The Belgian Senate’s Commission also noted that the Panel of 
Experts was clearly not infallible, since the Panel of Experts 
already needed to clear names of companies they named and 
shamed without hesitation before: 

"The Commission, based on available information, joins 
the consideration mentioned in the second UN-report where 
it is stated that the company (Arslanian Freres) was 
mentioned unjustly in the first report and therefore has 
cleared this company." (See report Belgian Senate’s 
Commission, p. 26, § 3.2.5.) 
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9 . 

Parties mentioned have as their most important activity the 
trade and / or the import and the export of diamonds. 

They have had until the publication of the Report an 
irreproachable reputation in the diamond trade and this for 
many years. 

The diamond trade in Antwerp is concentrated on a relatively 
small surface, being in practice 2 streets (Hoveniersstraat 
and Schupstraat) where all well-established companies that do 
business in diamonds are situated. It is a matter of common 
knowledge as well as an economic fact that the diamond trade 
in Antwerp (or elsewhere) fundamentally relies on confidence 
and "hear-say ". 

A. good reputation in the diamond trade is essential, even 
vital, for every diamond dealer or every company that does 
business in diamonds. 

The reputation of parties mentioned has been irrevocably 
damaged by the Report of the Panel of Experts on the Illegal 
Exploitation of Natural Resources and other forms of Wealth of 
the Democratic Republic of the Congo dd. 8 OCTOBER 2002 
(S/2002/114 6) . 


10 . 

In contradiction to what is stated or suggested in this report 
parties mentioned emphasize not to be conflict diamond 
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dealers, or to be members of "clans " or associated with such 
clans, criminal organizations or criminal activities or to 
have done any illegal or unethical activity. 

Every appearance of their name in the media with regard to the 
report - even while defending their name - only results in 

more unnecessary publicity and additional damage to the 
reputation. 

Several international newspapers and other news channels have 
picked up the name of parties mentioned in respect to the 
report and negative publicity is unavoidable and beyond 
repair. 

Banks have revoked and/or threatened to withdraw credit lines 
and major clients suspended all further transactions, afraid 
to be connected to someone so strongly accused by the United 
Nations where in fact the Panel is not the United Nations. 


li¬ 
lt is a basis principle in any democratic state that persons 
who are accused have minimum rights to defend themselves. 

a 

In the report of the Panel of Experts, made public on the 
Internet, people and companies were named and accused without 
being heard and even without any reasonable possibility to 
reply. 


For the record it can be noted, as general rules, that: 
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a) Parties mentioned have a respected business and do not deal 
in conflict diamonds or conduct any illegal or illegitimate 
activities; 

b) Parties mentioned were not allowed to defend themselves 
with a full knowledge of the facts and minimal to be able to 
know some motive or fact that would make a minimum of control 
possible, quod non; 

c) To avoid arbitrariness it is necessary that some concrete 
facts and elements on which the allegations would be based, 
are at least retrievable, quod non; 

d) Declaring without any proof or fact that parties mentioned 
would be conflict diamond dealers and or criminals or have 
done something illegal or unethical should be considered as an 
act of slander and defamation. 

Parties mentioned refute categorically the baseless 
accusations and inform that: 

a) They never received dialogue or information and/of 
documentation from the Panel of Experts. 

b) Have never been heard or invited by the Prosecutor in 
Belgium, any police organization or any other authority 

c) Have never been involved in any criminal or illegal 
activity 

d) Have a legitimate business operation asserted by 
documents from the High Council and the Diamond Office in 

Antwerp, checked for the origin by the customs 
authorities and forwarded to the HRD Diamond Office 
Antwerp (Diamond High Council). 
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e) Are situated in the heart of Antwerp working closely with 
the most respectable representatives in the Diamond 
business 

12 . 

It is unlikely that when a person or company stands accused by 
a Panel Report, a democratic Government would give support 
unless it is sure of your correctness whereas all imports from 
diamonds are legal and a full audit can be provided. 

The definition of a conflict diamond itself could be rendered 
meaningless. According to the World Diamond Council a 
"conflict diamond" is a diamond imported in violation of law 
or resolutions of the United Nations, intended to end trade in 
diamonds extracted from "Conflict Regions". Obviously, having 
imported diamonds legally into Belgium and in accordance with 
UN resolutions makes a diamond not a conflict diamond 
according to the World Diamond Council or any other standard. 

It should also be clear that parties mentioned are fully 
committed to the UN's position relating to conflict diamonds. 

13. 

Parties mentioned defend themselves with the firmness and the 
certitude of being wrongly accused. 

It needs no argument that an enormous injustice is committed 
and it is a shame when, in the name of the United Nations, 
persons and companies are branded worldwide on the internet, 
merely based on rumors, false information or hearsay, without 
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any further interest in the accuracy of the information that 
is spread or the severe consequences for the people involved. 

In such case arbitrariness rules and everyone that is pointed 
at is declared an outlaw without any further defense. 

Parties mentioned are well aware that representatives of 
Member states to principal and subsidiary organs of the United 
Nations enjoy immunity from legal process in respect of words 
spoken or written and all acLs done in capacity as such a 
representative. Parties mentioned are also aware that, 

moreover, the United Nations also enjoys immunity from every 
form of legal process. That having been said, parties 
mentioned only requested the opportunity to present their 
defense, to have their arguments verified and to be confronted 
directly with any information that would be held against them 
and this was simply denied in breach with Resolution 1457 
(2002) that ordered the Panel to do so. 


14. 

In the report of the Panel of Experts it is nowhere stated 
which "evidence" would allow to utter accusations against 
parties mentioned. 

At most one is rendering a self-account, where one should 
accept that only information would have been used that has 
been confirmed by more than one source? 

The Panel calls a summary of the allegations "evidence"...? 

This way nothing more than "belief" is requested for the used 
working-method, without the necessary effort to show what 
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"reliable" information would be at hand and what verifiable 
criteria would have been used. 

It is also to easy to us the term " known to intelligence 
services and police organizations " 

(See report § 34 page 9) 

Of which services and organizations is the Panel talking 
about? 

Parties mentioned have been living and working in Belgium for 
years at the same address in Antwerp, together with their 
family. 

Parties mentioned have a clean criminal record, have never 
been accused of anything illegal by the authorities and have 
never been invited to give any declaration or even answer any 
question by such authorities. 


15. 

There is a clear contradiction in the report. 

If the information would be correct - which it is not - there 
would at least have been a disturbance in some way by Belgian 
or other authorities and at least someone would have been 
interrogated, accused or under investigation (if not 
arrested), quod non. 

If the investigation of such criminal activities however, were 
to be held so secretive that they are only known to " 
intelligence services " it would be incredible to publish such 
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secret information worldwide on the Internet in a report that 
is read by millions of people. 

Parties mentioned can only base themselves on the certainty 
that they have not infringed any embargo or law and that they 
did not, neither directly, nor indirectly, nor in person, nor 
as a middleman, nor by means of companies or third parties, 
not in any other way of form dealt in so-called conflict 
diamonds or have been associated with any criminal or 
unethical activity. 

A legal adage states "negativa non sunt probanda" f which means 
that negative facts cannot be proven. 

The above-mentioned adage is based on the idea that it is 
practically impossible to give evidence of a negative fact. 

How can someone (or a company) proof that he (it) did not do 
something during a well-defined period of time? 

The only possibility that is available is to proof an opposite 
positive fact or a series of positive facts-that can exclude 
the negative fact. 

If parties mentioned would have been contacted before the 
publication of the report on the Internet, damage could have 
been avoided and parties mentioned would have been able to 
show on forehand that the information the Panel obtained was 
clearly false. 

The Panel was invited on numerous occasions to provide a copy 
of one record of proof against parties mentioned, that cannot 
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exist for the simple reason that parties mentioned did not do 
what they are accused of. 


16 . 

Parties mentioned have to suppose - for the time being - that 
the Panel should have received some information that has led 
to the mentioning of their names in the report. 

Parties mentioned have to accept - for the time being - that 
wrong and false information has been provided, by which the 
Panel could have been misled and bad intent cannot be excluded 
where such negative publicity favors some competitors. 

Parties mentioned however are left in the dark and did not 
receive any information and/documentation and/or explanation 
from the Panel. 

It is in the interest of the Panel to test the truthfulness 
and the reliability of the information received together with 
the requestors and based upon the data they provide. 

* 

On at least two occasions a Panel of Experts made wrong 
accusations in a report and a correction had to be made after 
presentation of the defense: 


17. 

In the first report, published on the Internet, of this Panel 
of Experts regarding the Democratic Republic of Congo dd. 12 
April 2001 (S/2001/357) a firm ARSLANIAN FRERES NV was heavily 

accused as follows: 
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"ARSLAN I AN, the conflict diamond dealers in the Eastern 
Democratic Republic of the Congo, provided on average 
2.000.000$ per year, each directly to the Congo desk ..." 

(See Report Panel of Experts of 12 April 2001, p.29, nr. 127) 

After ARSLANIAN FRERES NV defended itself on these accusations 
the name was completely removed from the final report and, on 
the contrary, in annex IV of the report the Panel of Experts 
expresses its deep appreciation and gratitude towards 
ARSLANIAN FRERES for having assisted the Panel of Experts in 
making the report (see annex IV report S/2002/1146) 

ARSLANIAN FRERES was wrongfully accused and a correction was 
made, much to the honor of the Panel of Experts. 

18 . 

The same happened with a firm called MACKIE DIAMONDS in 
Antwerp. 

In the original report of the Panel . of Experts regarding 
Angola it was stated: 

”76. Azet Mohammed, who holds a British protected citizen 
passport, was arrested in March 2001. He was arrested for 
possession of a parcel of diamonds worth $100,000. Mohammed 
was described as the "lieutenant" of diamond dealer All Mackie 
Fouad Abess, of Mackie Diamonds in Antwerp, a Lebanese diamond 
dealer who was also a dealer in Sierra Leonean diamonds. 
Mackie, who holds a United States passport, began working in 
Angola in late 1999. He was deported from Angola for 
possession of false papers when Mohammed was arrested. 
Mackie's activities in Angola are under investigation." 
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(See letter Chairman Mr. Richard Ryan, Security Council 
Committee dd. 16.04.2001, p.20, nr. 76) 

Also these accusations were proven completely false and 

after presentation of the defense - were corrected in a 
following report.: 

"Correction 

221 .Contrary to the information contained in paragraph 76 of 
the Mechanism's previous report (S/2001/363) , there is no 
person know as Ali Mackie Fouad Abess. Mr. Ali Mackie, who has 
never been known by name or nickname as Fouad Abess, does not 
have any relationship with Mohammed Azet. Mr. Ali Mackie, a 
Belgian citizen of Lebanese origin, is the owner and director 
of Mackie Diamonds in Antwerp. He does not possess a United 
States passport. He was neither arrested in, nor deported 
from, Angola. While Mr. Mackie had business interests in 
Angola prior to 2000, the Angolan authorities have not 
reported any investigation into his activities in Angola." 

(See UN report on Angola S/2001/966 dd. 12 October 2001, p.43, 
par. 221) 

At least these two clear examples prove that there certainly 

is a possibility that wrongful accusations were uttered and 
corrections are necessary. 


19. 

In spite of the damage that was done parties mentioned wanted 
to accept - for the time being - that the Panel acted in good 
faith and that it only concluded upon false, faulty or wrong 
information that has been given to them, if such information 
exists. 
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To avoid arbitrariness it is necessary that the concrete facts 
and elements on which the allegation is based, are at least 
retrievable, quod non 

At least parties mentioned should have been allowed to defend 
themselves with a full knowledge of the facts and minimal to 
be able to know some motive that would make a minimum of 
control or contradiction possible, quod non 

I presume every reasonable man should agree that arbitrariness 
is unacceptable. 

From a normal cautious and careful person it can be expected 
that he seeks the truth by controlling his facts as much as 
possible and that he refrains from spreading rumors that could 
damage a party if he is not able to show the truthfulness of 
such rumors 

20 . 

Declaring in public without being able to provide any proof or 
fact that parties mentioned would be involved in illegal or 
unethical activities would constitutes a crime of slander and 
defamation according to standards of many legislation, not 
only Belgian law. 

Parties mentioned could accept that the original goal of the 
Panel is a noble goal that deserves all means and attention 
but on the other side this does not mean that all elementary 
principles of law can be put aside and companies or persons 
can be branded based only on mere malicious rumors and 
allegations. 
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In such case we honestly speak of a witch-hunt, were 
arbitrariness rules and everyone that is pointed at is 

declared an outlaw without any further defense. 

The term witch hunt is not farfetched if there is no control 
on the investigation, if there is an absolute immunity for the 
prosecutors, a complete anonymity regarding alleged sources of 
information, no necessity to present evidence, no possibility 
of contradiction, no possibility to defend or reply and in the 
end the accused is asked to accept what is to him only a 

pattern of slander and defamation. 

The Panel should not be allowed to hide behind the so-called 
safety of it sources and therefore being capable of providing 
no evidence whatsoever and to consider itself unbound by any 
due process of law. 

When in the medieval age the Inquisition wanted to protect a 
witness who was ready to testify that he/she had seen a 

suspect communicating with the devil the witness was allowed 


to appear in 

court 

with a 

mask j 

r or hood, over the face. 

This 

was how the 

court 

heard 

the 

"truth". 

and 

the witness 

was 

protected from the 

evil 

eye 

of the 

witch 

who might 

take 

levtjuytj afLer 

being 

burned 

at the stake. 




What can not 

be allowed, 

if we 

do not 

want 

to turn back 

the 


clock 500 years, under any circumstances is the permanent 
concealment of the identity of so-called witnesses, neither 
the refusal to present any document or the content of any 
declaration whatsoever and this on "grounds of 

confidentiality" 
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One can ask what kind of witness would exist that can give the 
Panel confidential information and then can refuse to answer 
further questions as to how such information was obtained or 
even the accused to verify the content of a declaration. 

Going on the statements of the Panel itself as a rule this 
could be an undercover agent, who has been necessarily 
operating illegally in foreign countries in order to collect 
information that cannot be obtained by regular means. 

It is clear that such "evidence" can not be excepted as valid 
and such clandestine witnesses can not be believed at all, 
more over where it is not even certain that the Panel is 
basing itself only on information received from undercover 
agents but could also exclusively be receiving very dubious 
information from competitors of parties concerned or any other 
party with an interest to damage parties concerned. 

The court in Antwerp, which can be quoted as follows, gave a 
relevant judgment: 

"By the public prosecutor no further information is 
given, nor is there a document rendered regarding the 
fact . In a former cession already a postponement was 
given in order to obtain permission from the State's 
Security Services to deliver documents in order to be 
able to judge the related, serious facts . For one reason 
or another no documents are rendered . 

It is unacceptable that certain facts are quoted, by the 
State's Security Services without producing any document 
of whatsoever to substantiate this allegation and without 
any right of the concerned person to defend himself. 

ill 
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Such an attitude witnesses an unacceptable disapproval for 
the rights of defense . As much unacceptable is the fact 
that the court would be expected to judge a person without 
the judge even being able to render any control or to be 
able to judge a fact that is quoted against the concerned 
person ...” (See Rb. Eerste Aarileg Antwerp, 12 February 2001, 
ongepubl., Seber / OM). 

It is of course unacceptable that any Panel would be able to 
give unfounded allegations from a position of complete 
anonymity and immunity towards companies and persons and that 
these accused companies of persons should be sanctioned or 
even threatened in their existence, without any appropriate 
right of defense, especially if this is done under the name of 
the United Nations. 

21 . 

Parties mentioned were ready to be confronted with each 
document, declaration or any other information that would have 
given rise to the mentioning of their name and the incorrect 
accusations coupled hereto and from which confrontation it 
would have been crystal clear that the requestors have been 
wrongly accused. 

In breach with Resolution 1457 (2003) of the Security Council 
the Panel of Experts refused to provide any documentation and 
/or information as it was ordered to by the Security Council 
to do before 31 March 2003 and did not comply with it, not to 
the letter and certainly not to the spirit of the Resolution. 
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The only conclusion cun be that the name of parties concerned 
should be cleared and an explicit correction should be 
published. 

Yours Sincerely, 

For the requestors, their Attorney at law. 


Mr. M. De Block 
Antwerp, 27th of May 2003 
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Reaction No. 29 

De Beers 

A DIAMOND IS FOREVER 


28 May 2003 


Your Excellency, 

Final Report of the Panel of Exports on the Illegal Exploita tion of Natural 
Resources and Other Fo rms of Wealth of the Democratic Republic of the 

Congo “ - 

I should like to thank you and the members of your Panel for the courtesy 
extended to the De Beers’ representatives who met recently with the Panel in 
Nairobi. The Panel set out its reasons for including De Beers in the list (Annex III 
of the Final Report) of business enterprises considered by the Panel to be in 
violation of the OECD Guidelines for Multinational Enterprises. 

I emphasise at the outset that the De Beers Group has the highest regard for the 
United Nations and, as you may know, It always co-operates fully with the UN 
not least in relation to humanitarian concerns. This has been recognised by the 
Secretary-General who, in January 2001 said; “Private companies should be 
careful to act responsibly, in ways that improve the chances of peace, or at least 
do not fuel the continuation of conflict Dc Dears has set an example with Its 
response to criticism of the diamond trade in Africa and its efforts to ensure that 
traders and consumers of diamonds will no longer unwittingly help to finance 
warlords”^ l should add that the responsibility, to which Mr Annan refers, is one 
that the De Beers Group takes extremely seriously. De Beers was, of course 
pleased to be able to assist the work of your Panel, appropriately acknowledged 
in Annex IV of the Final Report. 
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For these reasons, I have, with some regret, to inform you that the statement in 
the Panel’s Report that De Beers was in breach of OECD Guidelines csasts an 
unwarranted slur upon De Beers’ reputation. It is an unfounded allegation, 
supported neither by any evidence nor explanation of the nature of any alleged 
breach. Moreover, our request to the Panel via the UN Secretariat, and further 
requests made by the United Kingdom Foreign Office between 16 October 2002 
(when the Report was published) and 12 May 2003 (the date of the Nairobi 
meeting), elicited no response from the Panel. 

However, as a result of the meeting on 12 May 2003, it has now been made 
apparent to us that your concerns relate to the alleged activities in the DRC of 
three clients (Sightholders) of the Diamond Trading Company, a member of the 
De Beers Group, rather than those of the De Beers Group itself. 

The Panel informed the De Beers Group’s representatives at the Nairobi meeting 
that De Beers was named in Annex III of its Report on the basis of information 
and documentation received by the Panel indicating that the three Sightholders 
have purchased rough diamonds from sources that encourage and contribute to 
the conflict in the DRC. The Panel was of the view that by maintaining its 
business relationship with these Sightholders through the Diamond Trading 
Company (DTC), De Beers has allegedly indirectly provided support to entities 
that are directly or indirectly involved in fuelling the conflict in the DRC. 

The Panel indicated verbally its three primary areas of enquiry and we set out our 
response to each in turn: 

1. What steps will De Beers take in relation to the activities of the Sightholders 
mentioned? To what extent was De Beers aware of the activities of the 
Sightholders and what remedial action will be taken? 


To address these questions in reverse order: We notified the Sightholders 
who were the subject of the Panel’s findings once the Panel had explained 
its concerns to us. Moreover, we were concerned to do so in view of the 
commitment by both the DTC and its Sightholders to the Diamond Best 
Practice Principles, which we developed in order to take account of 
unacceptable practices (both as regards the public interest and the 
diamond industry), including that “the injury and hardship suffered by local 
populations (and the potential for it) when conflicts arise in diamond 
producing areas are unacceptable, as is seeking to profit from such 
conflicts". The Principles state unequivocally that we “are committed to 
operating our businesses in such a way that we neither engage in, nor 
encourage in any manner....buying and trading rough diamonds from 
areas where this would encourage or support conflict and human 
suffering”. It is important to note in addition that we underpin this ethos by 
promoting the development of sophisticated systems by our clients 
precisely in order that they can minimise the likelihood of unwittingly 
acquiring diamonds from such sources. 
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As regards the first part of Question 1: We have been assured by the 
relevant Sightholders that all such buying activities were accompanied 
by the required official government documentation. It is important to state, 
however, that De Beers: 

(i) does not and cannot exercise any form of management control or 
supervision of its Sightholders; and 

(ii) had no knowledge of these activities, and has no knowledge of the 
rough diamond purchasing activities of its clients beyond their 
purchases from the DTC. Indeed, under DTC's agreement with 
and undertakings provided to the European Commission (pursuant 
to the consideration by the Competition Directorate of DTC’s formal 
supply arrangements), there are strict limits upon the ability of DTC 
to require information about those aspects of its customers’ 
commercial plans and operations which are viewed, under 
competition laws, as irrelevant to DTC’s supply decisions. 

However, all DTC’s clients are expected to adhere to the DTC’s Best 
Practice Principles and in light of your concerns and of these Principles, 
DTC will alert all its customers to be particularly vigilant with regard to the 
manner in which they conduct their rough diamond purchasing activities. 

2. Are there other Sightholders active in buying diamonds from areas 

experiencing conflict? 

We have no knowledge of any such activity. All DTC Sightholders are fully 
aware of the provisions of the Kimberley Process, which came into effect 
in January 2003 and have recently reiterated their commitment to this 
process as part of their application to become Sightholders for the contract 
period July 2003 - July 2005. . 

3. Is De Beers able to provide the Panel with a list of its Sightholders? 

The DTC does not currently publish a list of its Sightholders for reasons of 
commercial confidentiality. However, with the permission of the company 
concerned, we would, of course, be prepared to assist the Panel in 
confirming that a particular company is, or is not, a Sightholder. 

Ydur Excellency, De Beers is deeply concerned about the issues set out in the 

Panel's report, not least the impact these do or may have on the population of the 
DRC and the heed for the restoration of the rule of law. De Beers is proud of its 
record in social investment and sustainable development in southern Africa and 
elsewhere. The diamond industry has already demonstrated the benefits that 
natural resources can provide (as in South Africa, Botswana and Namibia). In 
the case of the DRC, De Beers hopes to contribute to the rebuilding of its 
economy to the benefit of all its people. 
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In conclusion, we believe that there is no justification for attributing to De Beers 
conduct of which De Beers is innocent. With respect we request thaf aH 

references to De Beers be deleted from the Panel’s report and this response be 
attached to the Final Report and published in full. 






Rory More O’Ferrall 
Director 

Public and Corporate Affairs 
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Reaction No. 30 

Billy Rautcnbach 
PO Box CY IH9 
Causeway 
Harare 
Zimbabwe 


May 30,2003 


Ambassador Mahmoud Kassem 

do The United Nations Security Council 

United "Nations Headquarters 

First Avenue at 46th Street 

New York, NY 10017 

USA 


Excellency Mr. Ambassador* 

RE: Security Council Resolution 1457 (20031: The Panel of Experts on the Ille gal 

Exploitation of Natural Resources and Other Forms of Wealth in the Democratic 
Republic of Congo (the “Panel 11 ! 


I am writing in my personal capacity, as well as on behalf of Ridgepointe Overseas 
Developments, Ltd. ("Ridgepointe"), a company incorporated in the British Virgin Islands 
("BVI") of which I am the principal. I provide this response pursuant to Security Council 
Resolution 1457 (2003) whereby the Council invited individuals, companies and States 

named in the Panel’s Report of October 15, 2002 ("Final Report") to provide their reaction. 


I note that neither 1, nor Ridgepointe, figure on the lists of individuals or companies 
upon which the Panel has recommended the placing of restrictions. Further, neither 
Ridgepointe, nor the undersigned’s activities in the DRC have been considered by the Panel 
in violation of the OECD Guidelines for Multinational Enterprises. 

As you recall, representatives of Ridgepointe met on several occasions with the Panel 

during your preparation of the Final Report. In the order to counter the inaccuracies and 

• * < *. 

misconceptions of the Panel's early reports in regard to oar activities, our approach was to 
offer full transparency. We provided detailed and specific information, addressing head on 
each and every allegation levied against us, principally those contained in the Panel’s report 
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of April 12, 2001 (Security Council Document S/2001/357) ("Report of April 2001”). We 
provided an eighty page report, documented with over two hundred exhibits. During our 
various meetings we discussed many of such documents directly with the Panel. The 
material provided by us to the Panel establishes beyond a doubt that; 

• My family and I have been involved in the DRC since prior to 1990, essentially in the 
transport business; our Involvement dares back many years prior to the war; our 
involvement in the DRC simply cannot be linked to a scheme to finance the war, as 
had been suggested; 

• The purpose of our initial involvement in the mining sector in the DRC was to off-set 
the price of trucks and busses that I sold to the Government of the DRC for its 
recans irucLi on program; this activity began in March 199&, again well before the war; 
we have provided the Panel with all relevant documentation in regard to such activity, 
including contracts and details of all payments and ofF-sets; 

• Ridgepointe's securing of its Mining Convention was a result of my success in the 
initial mining project which was based on the above offset arrangement, and my track 
record in the country, at a time when no other international investors were interested 
in taking any risks in the countty; 

• My appointment as Chairman of G£camine$ was at the direct request of President 
Laurent Desire Kabila based on my successes to date in the DRC; 

• Ridgepointe invested heavily in the DRC pursuant to the terms of its Mining 

Convention; we have provided the Panel with lista of all the various elements of the 
investment; 

• Ridgepointe 5 s successes are a well established fact. Statistics from the Cobalt 
Development Institute validate our claim, which has not been matched since our 
termination. 

• The Government of Zimbabwe has and never has had any interest in Ridgcpvintc in 
terms of equity, direct or indirect, and has never benefited in any manner from the 
activities of the company in the DRC; indeed we note that Zimbabwe did not 
intervene upon the termination of the Mining Convention to defend Ridgepointe or its 
activities- 
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It is with certain satisfaction that we note the Panel's decision in its Final Report that 
neither I, nor Ridgepointe, should figure on any of the lists of individuals or companies 
against which the Panel has recommended sanctions or considered to be (or to have been) in 

violation OFCD Guidelines in regard to our activities in the DRC. 

That having been said, and given that the Panel chose not to enter into any detail in 
regard to the facts that we presented, we take this opportunity to address the specific 
allegations contained in the Report of April 2001: 

Paragraph 156 of the Report of April 2001 

- That the mining concessions were transferred to Ridgepointe "without apparent 
compensation'* 

This is not the case as established to the Panel in the documents provided, 
Ridgepointe has shown details of its investments in the DRC pursuant to the terms of the 
Mining Convention. We have provided lists of assets purchased for the venture and 
abandoned in the DRC following termination of the venture, as well as details of the 
refurbishment of certain Gdcammes facilities, including plant, notably the concentrators at 
Kakanda and Kambove and the Shtturu Metallurgical Plant, but also hospitals and schools. 
We have provided details of each and every payment made under the terms of the Mining 
Convention, including the significant dividends paid to the Government. We have also 
provided documentation in regard to the company's plans for expanding its activities and 
investing capital that involved a partnership with a major international mining conglomerate. 

Ridgepointe or my alleged involvement in the payment of Zimbabwean soldiers in the 
DRC 


We categorically deny any involvement in die payment of Zimbabwean soldiers- In 
our discussion with the Panel, we were presented with no concrete evidence of any such 
payments. We believe that such information was simply a malicious rumour which may have 
been fed to the Panel by sources wishing to harm us. 
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Mr. Mpoyo, the Congolese Minister, signed the Mining Convention on behalf of 

Ridgepainie 

We have established that this was suwply not the cose. The Mining Convention 
dearly shows that he signed on behalf of the Government of the DRC. 

Paragraph ] 64-165 of the Report of April 2001 

Thai Billy Rautenbach is associated with the KMC Group 

I deny that l am in any manner associated with the KMC Group and that I have any 
interest in their activities. Indeed, I have Issued several demands to KMC in regard to the 
concessions that they now occupy and to which Ridgepointe continues to hold the original 
title deeds. 

The Final Report makes reference at its paragraph 32 to the possible settlement of the 
claim that has been filed by Ridgepoinre against the DRC- The report states that l informed 
the Panel that the Government of the DRC had offered Ridgepointe mining rights to the 
Gecamines concession of Shinkolobwe. This is not correct I would like to briefly explain 
the background to the claim filed by Ridgepointe against the DRC. 

In July 2000. having unsuccessfully petitioned the Government for several months for 
tbc reinstatement of its concessions and mining operation, Ridgepointe filed a claim to 
recover the amount of the investment that it had made in the country. The claim is currently 
pending before an arbitration panel under the rules of the International Centre for the 
Settlement of investment Disputes ("ICSID"), part of the World Bank Group in Washington 
D,C. 


The essence of Ridgepointe^ claim is that the Mining Convention, pursuant to which 
it operated In the DRC, was unjustly terminated, virtually overnight and wlthoui notice. 
There was no due process and Ridgepointe was barely entitled to respond before its assets 
were seized and personnel forced from the country. Termination was based on an alleged 
technicality in regard to the incorporation of the vehicle for the joint venture. There was no 
allegation of impropriety, or a decision to terminate based on the company’s performance. 
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At the time, Ridgepointe protested bitterly at such termination of its Mining 
Convention. It has since established that the termination was engineered by one of its 
commercial competitors keen to take over the concessions for itself. The termination was not 
the act of a sovereign state, as it would initially have appeared, but an act taken under the 
direct influence of private interests jealous of Ridgepoicte's success and keen to exploit the 
very same concessions for its own gain. As set forth in the detailed figures provided to the 
Panel, between September 1998 and March 2000 the Ridgepointe joint venture became one 
of the most successful copper and cobalt mining operation the DRC has seen in recent years, 
exporting some 400 tonnes of cobalt a month at its peak. Statistics released by the Cobalt 
Development Institute show the downward spiral in cobalt production in the DRC since the 
termination of Ridgepointe, 

It is correct that we have had positive feedback from the Government of the DRC in 
regard to the settlement of the claim. The Government has accepted that there was a 
misunderstanding and that it should be resolved amicably. However, there has not been any 
promise in regard to the award of any particular concession in compensation. At this point in 
time, various options are being considered. It is correct that Ridgepointe has informed the 
Government of the DRC that under any settlement scenario involving further mining activity, 
the company would fully respect and abide by all DRC legislation, including the country's 
new and recently implemented Mining Code. We are strongly encouraged by the latter which 
we believe will encourage investment, provide security, and above all a level playing field for 
all concerned. 

We remain fully at the disposal of the Panel in regard to any further questions that it 
may have in regard to the above, or in regard to any of the material that we have provided. 
Respectfully submitted. 



cry truly yours, 



S/2002/1146/Add.l I 

Reaction No. 31 

Coudert Brothers llp 
Coppens Van Ommeslaghe & Faures 

AVOCATS 


Le 4 juin 2003 


Monsieur le Secretaire General, 


■ p? KCern< >vGroupe d’experts su r le pillage des ressources naturelles de la Re publiaue 
Democrati que du Congo - Conseil de Securite - Resolution S/RES/1457 (2003> 

N. ref,; 0616047.0001 “ “ --—---* 


Nous faisons reference a l’entrevue que le Panel d’experts de l’O.N.U. a reservde a 
Monsieur Jacques Van den Abeele en sa qualite de gerant de la societe de droit beige 
Cogecom, et a nous-memes, le lundi 26 mai dernier a Nairobi. 


Cette entrevue etait axee sur les activites de negoce de la societe Cogecom. 

Nous avions, quant a nous, souhaite que cette reunion se tienne en execution de la 

Resolution 1457/2003 du 24 janvier 2003 du Conseil de Securite, en insistant tout 
partici i lerement sur les dispositions csscntiellcs qu’clle contient, a savoir: 


«(...) 

Passer en revue les donnees pertinentes et analyser les informations recueillies ante - 
rieurement par le Croupe ainsi que toutes informations nouvelles et notamment les 
renseignements fournis par des personnes ou des entiles mentionnees dans ses prece¬ 
dents rapports afin de verifier, confirmer et, au besoin, mettre d jour ses conclusions 
ou encore de disculper les parties mentionnees dans ses rapports dans le but de re- 

voir en consequence les listes annexees aces rapports- 
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Proceder a une evaluation des activity de toutes les parties nommees dans ces rap¬ 
ports (...); r 

(...) 

Inviter par souci de transparence, les particuliers, les entreprises et les Etats nom- 
mement mentionnes dans le dernier rapport du Groups a faire parvcnir au Secretariat 

c U n P ^,Tl^ l i 3 J ^ 2003 (date limite P ror °g^ e jusqu’au 31 mai 2003 par la note 
003/340 du President du Conseil de Securite) les observations qu’ils pourraient 
avoir a formuler en reponse, en tenant compte du secret commercial (...) 

Souligner Importance du dialogue entre le Groupe et les particuliers, les entreprises 

et les Etats en priant a cet egard le Groupe de communiquer aux particuliers, aux 

entreprises et■ aux Etats vises qui en font la demande toute information les mettant en 

cause dans l'exploitation illegale des ressources naturelles de la Republique Demo- 
cratique du Congo; » 1 


En execution du troisieme alinea ci-dessus, nous avons remis, les 26 mars et 13 mai 
dermers, deux memoires circonstancies nontenant une serie d’informations et 
d argumentations assorties de pieces justificatives qui demontrent le caractere legal de 
1 activite exercee par la societe Cogecom et I’inadequation de sa mention dans les annexes 
du Rapport final du Groupe d’experts (S/2002/1146), fut-ce meme h 1’Annexe III. 


Nous esperions ainsi que la reunion du 26 mai 2003 nous aurait permis d’engager un 
dialogue constructs avec le Groupe d’experts, fait de transparence et d’echange de vues 
dans le respect formel des resolutions du Conseil de Securite. 


Nous avons du 
entretiens, que: 


malheureusement constater, sur la base des propos echanges lors des 


les memoires que nous avions remis semblaient avoir ete ecartes de toute considera¬ 
tion, sinon de toute lecture, de la part du Groupe d’experts; 

certains experts, pris sans doute par un agenda charge, manifestaient un souci 
constant de quitter au plus vite la salle (Monsieur Melvin Holt); 

d’autres experts semblaient se desinteresser de l’objet de l’entretien. 

Ce constat ne constituerait evidemment qu’un reproche mineur de circonstances s’il n’avait 
pas ete accompagne de faits qui nous paraissent beaucoup plus graves, a savoir que: 

- malgre notre demande expresse, le panel d’experts s’est refuse a nous communiquer 

les sources des documents ou informations qui pourraient mettre en cause la SPRL 
Cogecom; 
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Coudert Brothers llp 
Coppens VanOmmeslaghe & Faures 


par contre, le panel nous a invite 
EXPNATDRC/Cogecom relatant une 
societd Cogecom, qu’une lecture attentive de 


signer un document sous reference 
version totalement inexacte des activites de la 
nos memoires aurait pu corriger 


' commTsuit: “ d0CUment ***** ^ * aUtr6S d ^ nls dont deux repertories 

« Letter from RDC/G (Secretariat General) to le Chef du department dcs finances 
budget et portefeuille, dated 21 November 2000 », comprenant deux pages. 

II s’agit en fait de deux documents distincts, 

l’un etant une lettre censee emaner du Secretaire General du RCD Goma Mon- 

sieur Azanas Ruberwa Manywa, revetue de deux cachets des 21 et 22 novem- 
bre 2000, reference 0456/RCD/SG/2001, 

et I’autre etant en fait la reponse a la premise, & savoir « Lettre de Monsieur 
•Jean-Marie Emungu Ehumba, Chef de departement des finances, budget et 

R Cn / r TRR/ it rn Sf Ubl ‘ qUe Dem ° Cratique du Con g°- reference 405DPFBP- 
kcu/jjkb/JME/ 2001 », qui porte un cachet du 5 septembre 2001 

Ces deux documents figurent en annexe a la presente ( Annexes I et II) . 

Nonobstant le fait que nous avons attire l’attention des experts sur les anomalies formelles 
que ces deux documents presentaient et leur contradiction flagrante par rapport au contenu 
des memoires, informations, lettres, documents divers que nous avons produits le Groupe 

h,n XP n r a mamtemi qU 11 y trouvait la P rcuve scIon Quelle la societe Sonngl avec 
laquelle Cogecom aurait traite des affaires, avail sp6cifiquement pour but et pour objet de 

participer aux efforts de guerre du Rwanda contre la Republique Democratique du Coigo. 

'(A^ f Cr r S aupr ' s dU Grou P e d ’ ex P erts P ar lettre du 30 mai dernier 

aurait pelii de deceler a °°™' leS qU,Un visuel *™ire 

Devam la gravin' des considerations emises par le Groupe d'eanerts sur base 
d informations provenaut. selon lui. de . source sdrenous avons InniiddLm™ 

& taVuMirSS f RC ? °T T * * * P°«& de ces d„e“ 

des lors qu ils etaient en contradiction formelle avec les renseignements que ces memes 

utontes nous avaient donnes lors de notre mission d’information au KivJ en avril 2003 
(voir piece 31 visee dans notre memoire du 13 mai 2003). 
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La reponse de ces autorites fut immediate: 

LE DOCUMENT PRODUIT PAR LES EXPERTS CONSTITUE UN FAUX GROSSIER DESTINE 
A CONFONDRE LES AUTORITES LOCALES ET LES ACTEURS ECONOMIQUES DU KlVU 
EN METTANT A LEUR CHARGE UNE LOGIQUE DE GUERRE EN'l'RE LE RWANDA ET LA 

Republtque Democratique du Congo, en contradiction avec les accords 
de Lusaka. 

Ces autorites nous out remis une copie de la lettre authentique repertoriee 405DPFBP- 
RCD/JJRR/JME/2001. M F rrnr 


Ce document figure en Annexe IV et vous pourrez constater qu’il a un tout autre objet que 
celui du document produit par le Groupe d’experts. 


D un autre cote, vu la gravite des fails. Monsieur Ruberwa, Secretaire General du RCD et 
actuel Vice-President de la Republique Democratique du Congo, nous a fait savoir, sur 
notre interpellation, qu’il n’etait pas 1’auteur du courrier produit sous son nom par le 
Group d experts, lequel constitue un faux en ecritures manifeste. 


II a d ailleurs expressement confirme aupres du Groupe d’experts par une lettre circonstan- 
ciee qu d leur a adress6e le 2 juin dernier, avec copie a vous-meme. 



* 


* ^ 



Conclusions - Demande 


. L-es circonstances decrites ci-dessus nous obligent It mettre directement en cause la 
qualite de expertise et des rapports du Groupe d’experts de l’O.N.U., ce dernier usant de 
faux pour tenter de confondre notre client en violant les regies les plus elementaires de la 
contradiction et de la transparence propres a toute mission d’enquete. 

Nous ne nous expliquons pas, notamment, pourquoi les experts n’ont meme pas juge utile 

de s assurer eux-memes de l’authenticite des documents qu’ils nous out produits et qu’ils 

detenaient depuis de nombreux mois, ne fflt-ce qu’en interrogeant les auteurs presumes de 
ces lettres, dont Monsieur Ruberwa. F 


187 



S/2002/1 146/Add.l 

Coudert Brothers llp 

COPPENS VanOmMESLAGHE & FAURES 


pour meure h SPR c e tabli que le Groupe d'experts s’est fonde sur des faux 

pn rfrS v SPRL ° 8 en cause dans son Rapport final S/2002/1146, nous sommes 
droit d exiger que nous soient communiques l’origine et les sources de ces documents 


retire IT r!T “ <l ue le nom de la SPRL Cogecom soil immediatement 

retire de la liste d enfrepnses const.tuant 0Annexe III, vu 1 ’ absence de tout fondement et de 

c‘te des affirmations et imputations qui avaient 6t6 faites a son encontre, celles-ci 
reposant cxclusivement sur de faux documents. 


4. Notre cliente entend par ailleurs deposer plainte pour faux et usage de faux a charge 

des auteurs des deux documents incrimines et, le cas echeant, a charge des experts si ceux 
ci persistent a dissimuler leurs sources. P 


,.—i ^ ^ __i__ _« , assortis de faux - que les 

” US ! ™ d “ de ' eUr 4laboralio " out mnlheureusement condutt la 
soaete Cogecom a etre mtse en cause en Belgique et son gerant poursuivi, sur la base de 
ces memes rapports, dans le cadre d’une procedure penale. 

La SPRL Cogecom a en outre ete contrainte de mettre un terme a son activite a la suite du 

contenu des rapports du Groupe d’experts, sa reputation et son honnetete commerciale 
ayant ete directement mises en cause. 

Aussi then notre cliente formule-felle, par la presente, une demande de dommages et 
interets a charge de 1 O.N.U., evaluee, en l’etat actuel du dossier, a 50.000.000 USD. 

Nons^ vous remercions de bien vouloir prendre acte de ces demandes et de nous indiquer 
dans les delais appropnes, la suite que vous y rdserverez. 


Nous vous prions, Monsieur le Secretaire General, de 
consideration. 


croire a 1’assurance de notre haute 
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Goma, le 20 novembre 2002 


Reponse au rapport S/2002/1 146 des experts 
sur I’exploitation illegale des ressources 
natu relles en Republiaue Democratiaue du Cnngn 

Excellence, 

J’ai I’honneur de m’adresser a votre 
auguste personne pour vous faire part de ma reponse au rapport etabli 
par les experts sur I’exploitation illegale des ressources naturelles en 
Republique Democratique du Congo. 

En effet, mon nom, celui de mon associee 
(Dr Gertrude KITEMBO), ainsi que celui de notre entreprise (CONGO 

HOLDING DEVELOPMENT COMPANY sprl) sont mentionnes dans les 
a nnexes audit rapport pour que des restrictions financieres et de voyage 
nous soient imposees; bien qu’aucun de ces trois noms n’ai ete 
mention ne dans le rapport proprement dit. Notre preoccupation est de 
savoir les raisons pour lesquelles ces experts proposent ce genre de 
sanctions alors que notre entreprise, qui exerce des activites 
commerciales locales en vendant sur les marches de Uvira, Bukavu et 

Goma, du ciment produit a Kalemie; ne s’occupe pas des activites 
d’exploitation des ressources naturelles. 

, . Du reste, ce rapport ne repond a aucune 

des questions fondamentales qui etaient posees car il n’apporte aucune 
preuve , ni sur I exploitation illegale des ressources naturelles (notamment 
le mode d'exploitation et les lois que cette exploitation viole) m sur 

I utilisation des recettes de cette exploitation pour le financement de la 
guerre, 
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Ce rapport contient aussi beaucoup 
d’informations erronees qu’une simple critique des sources aurait permis 
d’eviter 


Ayant personnellement beaucoup souffert 
de cette guerre, je suis surpris par I’attitude de ces experts. 

En effet, d&s le declenchement de la 

guerre le 2 aout 1998 : 

- j’ai perdu sans indemnity ni preavis mon emploi a la GECAMINES 
ou j’exerqais des fonctions de direction depuis plus de quinze ans ; 
mon dernier poste etant celui de Directeur Te chnique du G roups 
Centre ; 

- tous mes biens ont ete pilles par les autorites civiles et militaires de 
Kabila ; 

- mon epouse et mes quatre enfants mineurs ont ete detenus 
pendant onze mois ; 

- j’ai ete detenu pendant onze mois dont cinq a la prison de haute 
securite de Buluo et deux semaines dans les cachots militaires de 
Lubumbashi consideres comme des antichambres de la mort; 

- j’ai ete soumis a la torture, a la diete noire et a divers autres 
traitements degradants et humiliants ; 

- seize membres de ma famille qui etaient des eleves-officiers a 
Kamina ont ete assassines par le general Joseph Kabila en 
compagnie du colonel Kokolo ; 

- j’ai ete libere sans proces ni jugement; 

Au vu de ce qui precede, ce ne sont pas 
des sanctions qu’il fallait proposer a mon endroit, mais plutot des 
dedommagements pour tous les prejudices subis et dont je souffre 
encore aujourd’hui. 


Dans I’espoir d’avoir apporte des 
eclaircissements au contenu du rapport ci-haut cite,\je vous prie d’agreer, 
Excellence, I’expression de ma tr£s haute consideration. 



Felicien RUCHACHA BIKUMU 
Consultant International 
Specialiste du Secteur minier 
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Reaction No. 33 

Karl Heinz Albers International 

Following attachments to e mail dated 22 May 2003 from Lindsay Hardman of KHA 
(lindsayhardman@kha-international. com); 

• Note on Somikuvu 

• Note on NMC Metallurgie - Rwanda 
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SOMIKIVU - Democratic Republic of Congo 


Introduction 

SOMIKIVU was created in 1982 to produce pyrochlore concentrate from the Lueshe deposit in 
the eastern part of Zaire (now known as the Democratic Republic of Congo). Due to the 
characteristics of the Lueshe deposit, SOMIKIVU was, and still is, exclusively involved in the 

T mi k g u pr ?“A S ^T 8 x,°T f , P/ T rochlore ( the niobium-bearing mineral), not tantalite. The main 
shareholders of SOMIKIVU were, and still are, Gesellschaft fur Elekromeltallurgie (70%) and 

the State of Zaire (now Congo). Further, Mr Karl-Heinz Albers was formally elected as 

Admimstrateur-De egue (Managing Director) of SOMIKIVU, a position he still holds, and as a 
result, holds one share. 


Background 

Production started in 1984 on a pilot scale basis. The plant was extended in 1986 and 1989 and 
production reached its peak in 1992. In June/July 1993, SOMIKIVU was forced to stop 
production and declared/orce majeure due to the violent ethnic conflict in the Region. The Board 

ai £r S - „ e , dC j S of SOMIKIVU decided to suspend production only, the mine itself was never 
officially closed. During early 1994, the mine was put under care and maintenance and was 
secured until 2000 by ex-employees of SOMIKIVU who worked on a part-time basis, 
maintaining and guarding it. The salaries for the workers during this period of non-production 
were paid for by the shareholders until 1997 and from private funds belonging to the 
management thereafter. During 1997, the Ministry of Mines declared that the force majeure was no 

ccImivi?!i t j i and asked the management of SOMIVIVU to re-start the operation. 

1KI U and the Minister of Mines, at that time, agreed upon a work programme to ensure 
that the mine could re-open. The first step of this work programme was the rehabilitation of the 
roa from Rwindi to Lueshe (40km) to enable essential machinery and equipment to be brought 
to the mine, whilst at the same time allowing fuel and supplies in. This work was unfortunately 
slowed down and partly stopped due to the uprising of political events in 1998. The work 
programme was eventually completed and operations restarted on 14 th July 2000 with the 

majority of the previous workers from 1993. 


Legal Status 

It must be noted that the Convention Miniere was accepted by RCD Goma as a legal bask for re¬ 
starting operations but it was also essential to re-open the mine in order to maintain the mining 
rights of the deposit, as the Congolese law did not make provision for the freezing of the deposit 
whilst/orce majeure was: no longer in place. It was at this time, that Kibasa Maliba, the then 

° f f™ 5 ’ 1Cga ! ly ne f d with Krall for the sale of the mining deposit, resulting in 
e signing of a Convention whereby Kibasa’s family would own 5% of the shares. Krall arrived 
in Goma to try and implement his Convention and is still trying to do so even todav The 
management of SOMIKIVU has good reasons to believe that Krall was somehow supported by 
i reibacher AG in trying to take away the deposit from SOMIKIVU. 

SOMKIVU continues to operate under a Convention Miniere, a ratified legal agreement, that was 
a opte yte arliament on 21 s ' August 1981 and signed by decree (no. 82-020) by the 
President of the Republic of Zaire on 9 ,h March 1982. According to this agreement and for She 

duration of the a^eemem SOMIKIVU is granted certaintax exempt ions, for example, no tint on 
import and export duties but must pay a number of fees, namely, a fee for imports/exports, a fee 
tor the mining concession, a. fee for the Division desMines Provenciale, an administrative fee for the 

!3 rt/eX{ T T Ce 3nt J a T the aC - C (°ff iced " Controle Congolais) for the weighing, 
sampling and analysing of each lot). * 81 
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Political situation 

There have been several attempts to force SOMIKIVU to pay taxes to RCD Goma that 
SOMIKIVU has always resisted which have even resulted in stopping the plant and therefore not 
exporting. The first time was in September 2000, then in May/June 2001 and the last attempt 

was at the end of December 2002/January 2003. It should be noted that this last attempt cost 
SOMIKIVU around US$ 1 million. F 


Social developments 

SOMIKIVU continues to provide a number of support programmes to its employees and local 
communities of Lueshe. There now exists a large medical station and a primary and secondary 
school for both its employees and local people from the surrounding villages. There are currently 
620 pupils attending the schools who follow the same educational programme as in all schools 
throughout the DRC. SOMIKIVU has also put in place a programme for professional training at 
its factory, garage, mechanical and electrical workshops. The students are taught theory and 
practical work by SOMIKTVU’s experts, with many students going on to work for SOMIKIVU. 
Furthermore, in order to create labour, SOMIKIVU has given start-up help to the local people to 
build up their own companies in the fields of construction and civil engineering. 

At the same time, SOMIKIVU is still contributing to the rehabilitation of the local infrastructure 
following the disastrous effects of the volcano on surrounding roads and water pipelines. 

Detailed planning is also under way for the construction of a hospital, of a village to include two 
hundred houses with sewage, water and electricity, of additional school buildings and for the 

development of fish farms and plantations, Funding is being sought in co-operation with non¬ 
profit organisations. 

SOMIKIVU serves as an excellent model example of how to successfully run and operate a 
company, according to the guidelines of the OECD. SOMIKIVU would be pleased to co¬ 
operate with the UN Panel in any way it can to promote business and community development 
within the Region. r 
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NMC Metallurgie - Rwanda 

NMC Metallurgie SARL is company based in Kigali, Rwanda, and is a 100% subsidiary of 
Niobium Mining Company Limited (“NMC”), a mining company based in London specialised in 
investing m and operating niobium, tantalum and associated minerals operations worldwide. 
NMC is a 100% subsidiary of KHA International AG. In September 2001, the Government of 
Rwanda, who owned the Karuruma tin smelter, located near Kigali, sold it as part of its 
privatisation programme, in the form of an open tender. NMC participated in this tender and 
was awarded the contract, with the final acquisition papers being signed in Mav 2002 NMC 
Metallurgie was created to acquire the smelter. 

^ offer to acquire the smelter included a three -phase investment programme consisting in 
(l) the rehabilitation of the smelter to produce tin by converting cassiterite produced in Rwanda, 
and to toll-convert tin on behalf of European and African companies; (ii) the addition of a 
mineral treatment plant to separate cassiterite from other minerals and the addition of a ferro¬ 
alloy plant to produce ferro-niobium and/or ferro-wolframite; and (in) the upgrade of the ferro¬ 
alloy plant to produce high-grade ferro-alloys. 

Work on phase 1 started in May 2002 and was completed in February 2003. NMC Metallurgie 
conducted a series of production test and is now starting full-scale production. In addition to the 
rehabilitation of the tin line, NMC Metallurgie invested in a state-of-the-art laboratory for process 
control and samples analysis, operated under an exclusive agreement, by A.H. Knight, a world- 
class sampling and analysis company. 

NMC Metallurgie is registered with the Rwanda Investment Promotion Agency (“RIPA”), whose 
main objectives are to promote investment opportunities with local and foreign investors, to 
facilitate business development and export-oriented production, by providing tax incentives and 
assistance with training and recruitment of local workers. 

When in full-production for phase 1, NMC Metallurgie will employ more than 50 people from 

the local population and three expatriates. Additional workers will be needed for phase 2 and 
phase 3. 
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Uganda Office 

Plot 25 Price Charles Drive 

PO Box 22693 

Kampala 

Uoanda 


May 28, 2003 ; : 

The Chairman, 

Panel of Experts on Illegal Exploitation of 
Natural Resources and other forms of Wealth 
In the Democratic Republic of Congo 

Attn: Ambassodor Mahmoud Kassem 


Reaction No. 34 i 





Dear Sir, 

RE* PFSP OWSE TO ALLEGATIONS AGAINST MR . HECKIE HORN—AND 
' cuPArPM fin l TP CONTAINED IN REPORT OF THE PANEL OF EXPERT! 



FORMS OF WEALTH OF THE PRC 


1. INTRODUCTION 

On 21 st May 2003, I appeared before the Panel of Experts on illegal exploitation of 
Natural Resources and other forms of wealth of the DRC and was served with a letter 
dated 21 st May 2003 Ref. Saracen, signed by the Chaiiman of the Panel Ambassador 
Mohmoud Kassem. A copy of the letter is attached and marked "A . I wish to respond 
to the allegations contained therein, both in my individual capacity and as Managing 
Director of Saracean (U^LtdL 

I also wish to refer to the note by the President of the Security Council S/2003/340 of 
24 th March 2003 inviting individuals named in the panel's last report to send their 

reactions. 

Before I respond to the specific allegations, allow me to point out that when I met the 
Panel despite my reguest, I was not availed any evidence, documentary nor oral. I 
was infoimed that it was against their policy Lu disclose such evidence and their 
sources. The position is rather interesting since the Panel, in its report Paragraph 1.7 

states, - 


Nevertheless, the Panel collected well-substantiated and 
independently corroborated information from multiple sources. These, 
knowledgea ble sources provided documents and/or eye-witness 
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observations. It is this type of information - consisting mostly of 
documentary evidence that the Pane / has relied on its report." 

We have not had the benefit of sautlnizing and testing the authenticity of such 
evidence. We would have hoped that as a matter of justice and fair play, such pieces 
of evidence should have been availed to us to enable us adequately prepare pur 
defence to the allegations being levelled against the company and myself. This is 
important especially since the panel admits relying heavily on such evidence in arriving 
at its conclusions. 

All in all, however, I will respond to the best of my ability, to the allegations, truthfully 
and honestly. 

2 . ALLEGATIONS 


It is stated in the letter "A" and paragraph 102 of the Panel Report that the Panel 
obtained reliable information connecting myself with members of the Elite Network 
(Ugandan controlled area of the North Eastern region of the DRC) consisting of 
government officials, military officers and business entrepreneurs involved in the illegal 
exploitation of the Natural resources. It is further alleged that I am a key Partner of Lt. 
General Saleh in supporting the creation, financing and training of a Paramilitary force 
designed to facilitate commercial activities of UPDF officers following the withdrawal of 
UPDF troops from North-Eastern region of DRC. The Panel however does not say 
where the paramilitary training is taking place. 

3. RESPONSE 

3.1 When I met the Panel, I categorically denied being involved in any covert 
operations with Lt. General Salim Saleh, either "in training and financing the 
alleged paramilitary force or in anyway concerning the DRC. Inspite of this 
denial which was acknowledged by the Panel in their report, the panel went 
ahead and included the same allegations in the report, without indicating 
whether they believed it or not. 


3.2 I wish to categorically deny being part of any Elite Network or participating in 
any way with government officials. Military Officers or business entrepreneurs in 

the alleged illegal exploitation of the Natural resources in DRC. 

I wish to further state that I have never been to any part of the Democratic 
Republic of Congo in my life. This is important to emphasize because in the 
Panel report, under paragraph 103, it is stated. 
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"Panel sources report that Lt General Saleh and Mr. Horn consulted 
president Joseph Kabila to obtain support for this covert 
operation." 

I have attached photocopies of my Passport in testimony of the fact that I have 
never travelled to the Democratic Republic of Congo. The same is marked "B". 

3.3 It is true that I am the Managing Director of Saracen Uganda Ltd. Saracen 
Uganda is a limited liability company duly registered in accordance with the law 
in the Registrar of Companies in Uganda. It employees 1300 staff and is purely 
a commercial security company. It has two shareholders: Saracen International 
with 75 % and Special Services Ltd 25%. It is therefore false as alleged that 
Salim Saleh is a shareholder in Saracen Uganda. I attach hereto a copy of the 
Memorandum and Articles of Association of Saracen Uganda Ltd, marked C • 


The principal business of the company entails the provision of security guard 
services in Uganda and in that regard the company hires, and acquires necessary 
firearms, ammunitions, security vehicles, communication equipment among 
others. The company is also authorised by the Uganda Police to conduct in 
house routine training of its guards. It is not authorised nor capable of 
conducting any military or paramilitary training. 

Saracen (U) Ltd has never conducted any business in the DRC since its inception. 
The newest to the DRC that the company has been to is along the banks of Semuliki 
River where the company was providing security services to Heritage Oil &. Gas (U) 
Ltd that is carrying out oil exploration. Semuliki River is on the border between 

Uganda the DRC. 

The manpower involved in toe said contract were: 

(a) Under Transit Site 

1 Project Manager, 1 Safety Officer, 1 Project Security Supervisor, 1 
Expatriate Medical Doctor, 2 Radio operators/Gontrol lers, 10 Security 
guards and 3 Dog Handlers. 

(b) Operation phase 

1 Project Manager/Safety Officer, 2 Expatriate Security Officers, 2 
Security Supervisors, 1 Expatriate Medical Doctor, 1 Expatriate Medical 
ordinary, 2 Radio operators, 25 Security Guards and 6 Dog handlers. 

Unfortunately, as a result of toe allegations contained in toe Panel report. Heritage Oil 
& Gas (U) lid decided to cancel the said Contract This decision was communicated 
in a letter dated 27 Ul October 2002 Paragraph 2 thereof states: 
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“Jf h as come to our notice through the Press that certain allegations 
have been aimed at Saracen audits directors by the United Nations 
'Whet: headed by Ambassodor Mahmoud Kassem. We are in no 
doubt that these allegations are groundless. 

However, as you are aware Heritage is in delicate negotiations with 
Democratic Republic of Congo to obtain Oil concessions within the 
Albert Garden on the DRC side of the Uganda border. Because of 
these negotiations* the Senior Management of Heritage feels that it 
would hamper these negotiations by hairing Saracen as its Security- 
Consultant" 

The letter is marked "D". 

The company has therefore been affected by the unfounded allegations and the 
Company is determined to see the whole matter through and will definitely be 
seeking legal redress for the damage suffered. We attach copies of our financial 
statements for the benefit of the Panel marked "E". We request that these 
statenents be excluded from the rest of the documents to be published. 


Training erf a paramilitary force or any other force can only be done in a disclosed 
place. The Panel however falls to disclose where the alleged paramilitary training is 
taking place. Such information is necessary and at least, the company should be 
entitled to know whether the Panel visited the said places and what their findings 
were. This was not the case 


4. OBSERVATIONS 

4. l The methodology framework of the report is deceptive. 

In paragraph 1.7 of the report the Panel states that it managed to collect well - 
substantiated and independently corroborated information from Multiple Sources. 
The Panel goes on to state that these knowledgeable sources provided documents 
and/or eyewitness observations. It then concludes that it is this type of information, 
consisting mostly of documentary evidence that the Panel has relied on its report 
The Panel is now the investigator and the judge. The accused in this case Saracen 
and myself are however denied the opportunity to study, analyse and test the 
authencity of such evidence. Where is justice! The rnemodoiogy adopted no doubt 
offends the principles of Natural justice, which demand that the accused should know 
the full details of the case against him/ha, in order to adequately and objectively 
respond. 

4.2 The alleged evidence against the company and myself if at all it exists, is baseless 
and unfounded and can best be categorised as hearsay. 

4.3 The company has suffered grave financial consequences as a result of the 
unresearched and biased allegations. These events cannot go unchallenged. We 
demand that the panel produces all the alleged evidence implicating the company 
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and myself in the alleged illegal activities, and the same be subjected to the normal 
procedure of credibility test. 

4.4 We are prepared to continue to co-operate with the Panel in any way possible 
provided the Panel operates in a transparent manner. It is also important that the 
panel ©(plains as to why it didn't believe my earlier testimony and decided to 
contmue with the publication of the baseless allegations despite the clear and 
unequivocal denial. 

In Conclusion, we demand that the allegations be dropped. We pledge to assist the panel 
should they require any clarifications. 


Yours faithfully, 
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Reaction No. 35 


A vien T 


13 lh June 2003 


Statement following Meeting between Avient and the Expert 
Panel 


Avient has met with representatives of the Expert Panel, and clarified each item 
in the report which makes reference to Avient. 


Avient will continue to co-operate with the Expert Panel and to adhere to OECD 
guidelines in order to be removed from the Annex III list. 




A R H Smith 
On behalf of Avient 
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Reaction No. 36 

From the desk of Mr. Marc De Block 
Attorney at law 
Antwerp - Belgium 


FINAL ATTACHMENT TO REPORT PANEL OF EXPERTS ON 

DRC 

On behalf of AHMAD DIAMOND CORPORATION NV 


To the attention of 

SECURITY COUNCIL UNITED NATIONS 

PANEL OF EXPERTS 

UNITED NATIONS 

EXPNATDRC/UNON 

REF: Resolution 1457/2003 

AT THE REQUEST OF: 

1. Mr. Imad AHMAD, with chosen domicile at the office of his 
counsel and 

2. a company according to Belgian law, the company NV AHMAD 
DIAMOND CORPORATION, with registered office at Schupstraat 
13-15, 2018 Antwerp 

(Hereinafter called "parties mentioned ") 

represented by Mr. Marc De Block, attorney at law in Belgium, 
having his office Vlaamse Kaai 54-57 at 2000 Antwerp, Belgium.. 
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1 . 

The Panel of Experts on the Illegal Exploitation of Natural 
Resources and other Forms of Wealth in the Democratic Republic 

of the Congo was appointed on request of the Security Council 
dated 2 June 2000 (5/REST/2000/20) 


The original mandate of the Panel was: 

- to follow up on reports and collect information on all 
activities of illegal exploitation of natural resources and 
other forms of wealth of the Democratic Republic of the Congo, 
including the violation of the sovereignty of that country; 

- to research and analyze the links between the exploitation 
of the natural resources and other forms of wealth, in the 
Democratic Republic of the Congo and the continuation of the 
conflict; 

- to revert to the Council with recommendations. (S/2001/357, 
p. 3) 


A first report was published 

(S/2001/357) . 

the 

12 th of April 

2001 

The Panel's mandate 

(S/2001/951) . 

was extended until 

the 30 th November 

2001 

A second iepuLL 

(S/2001/1072) . 

wus published 

the 

13* k November 

2001 

A third report 

was published 

the 

16 th October 

2002 


(S/2002/1146). 
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The Security Council took a new resolution on the 24 th January 
2003 (Resolution 1457/S/RES/1457/2003) 

Following the text of Resolution 1457 (2003) of the Security 

Council dd. 24/01/2003, the Panel of Experts was explicitly 
requested "to provide parties concerned, all information and 
documentation, connecting them to the illegal exploitation of 
the Democratic Republic of the Congo r s natural resources 
and/or as being in contravention with OECD-guidelines ". 

A first deadline was set before the 31 st of March 2003, whereas 
the Panel would then have to publish our reactions as an 
attachment to their report, no later than 15 th of April 2003. 

Arguments however had to be deposited without having received 
any information and/or documentation from the Panel before the 
31 st of March. 

Just before expiration of the deadline of 30 th of March 2003 
the Panel of Experts asked and obtained (for itself) an 
extension from the Security Council to provide such 

information / documentation, this time before the end of May 
2003. 

Following this Resolution 1457 - the defense notes on behalf 
of parties concerned, were already sent on 24th of March with 

request to publish these before 15 April 2003 as annex to the 
Report in accordance with Resolution 1457. 


In view of the fact that we didn f t receive any information and 
/ or documentation - and this despite numerous requests - from 
the Panel - and this in breach with the resolution - the 
defense remained limited. 


203 




S/2002/1146/Add. 1 

As from the same day, the 24 March 2003 a Note was published 
on the Internet by the President of the Security Council 
stating: 

"Following consultations among the members of the 
Security Council, they have decided, in order to give 
more time to the individuals, companies and States 
wishing to send to the Secretariat their reactions to the 
findings of the last report of the Panel of Experts on 
the Illegal Exploitation of Natural Resources and Other 
Forms of Wealth of the Democratic Republic of the Congo 
(S/2002/1146), to extend the deadlines set out in 
paragraph 11 of Security Council resolution 1457 (2003) 

of 24 January 2003. Those individuals, companies and 
States named in the Panel's last report are invited to 
send their reactions to the Secretariat no later than 31 
May 2003, in order for these reactions to be published no 
later than 20 June 2003." 

The Panel did not attempt to visit or hear people and 
companies they named and shamed in their reports and this 
since 2nd June 2000 or being a period of almost three years...! 

According to the Decisions of the Court of Human Rights (Hof 
Mensenrechten) (3e afd.) nr. 29731/96, 13 February 2001 

(Krombach / Frankrijk), the right of everyone charged to be 
effectively defended and represented by a lawyer, assigned 
officially if need be, is fundamental and according to 

Articles 6 §§ 1 and 3 (c) of the Convention on Human Rights 

has the right to defend himself in person or... through legal 
assistance of his own choosing. 


204 





S/2002/1146/AdcLl 


Invitations by the Panel to finally come to Nairobi , Kenya was 
first sent 9th April 2003 and this to come to Nairobi be tween 
14 and 30 April 2003! ' 

The Panel had to know - and was even informed explicitly - 
that many or most diamond offices in Belgium were closed for 
the Easter Holidays in this exact period and would not reopen 
until 28 of April 2003. 

10 to 12 people had to stop all their normal activities and 
had to rush to Nairobi from all over the world on request of 
the Panel and this in such a period, on such short notice 
after the Panel had three years to invite, hear and or see 
anyone, anywhere they liked. 

Translators, they were told, they could find for themselves 
and it was mentioned that also "lawyers were welcome 

The Panel stated further: 

"The degree of cooperation already developed be tween... and 
the Panel suggests that this meeting could produce 
positive outcomes, including arriving quickly at a 
mutually satisfactory solution to this matter...” 

Stating that " Information " could only be handed over for 
review in face-to-face meetings made such proceedings a 
charade. Under such preLexL no reasonable control or 
contradiction of information was reasonably possible and it 
entitled the Panel to show whatever they wanted and to give 
any explanation they want in a report afterwards on what they 
so-called presented as information. 

My clients did not want to be made part of such kind of 
simulation, as it appeared only intended to give the Panel a 
formal opportunity to write in a final Report that all people 
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and companies were invited, seen and heard and confronted with 
" evidence" in face to face meetings, while in reality no such 
real possibility of verification, contradiction and/or 
marginal control on any information was rendered. 

Representation by an attorney or any other means of 
communication were rejected and this despite efforts from the 
Belgian Ministry of Economic Affairs to send information / 
documentation through their diplomatic services. 

The Pctnel sLdLed on forehand that no documentation or 
information would be given to anyone unless they personally 
came to Kenya. The Panel would not grant any meetings with 
legal representation unless one or more of his clients in 
person accompanied the attorney. 

All parties concerned were obliged to travel in person to 
Nairobi as from the 23 rd of April 2003. 

Very limited appointments were granted and to each party was 
given approximately 5 to 10 minutes time, although the Panel 
alleges it speed "5 hours" in total on 9 different parties... 

Relevant is that no explanation whatsoever was given by the 
Panel and the Panel handed over its so-called "evidence ". 

What the Panel called "evidence" could be regarded as 
completely ridiculous if the case was not so tragic. 

Each party was given one (1) page, typed by the Panel of 
Experts itself and only containing a summary of the 
accusations itself. 
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So the Panel wants to present as evidence a summary made by 
itself of the accusations it made. 

Parties concerned were asked to sign this document after which 
they could receive a copy. 

If they refused to sign, they could not get a copy. 

It is clear that until today the Panel of Experts has not 
respected the resolutions of the Security Council and has not 
provided any information and/of documentation as it was 
requested to do by the Security Council. 

The composition of the Panel was changed during the reports 
and different people and companies were named and shamed in 
the different reports. 


2 . 

All reports of the Panel of Experts were immediately published 
on the Internet and therefore considered to be authoritative 
and trustworthy, although the United Nations itself had no 
control over the content of such reports. 

banks in Belgium closed accounts, the R.C. President Kabila 
fired several government officials implicated by a Panel and 
third parties like the Beers asked clients not to deal with 
companies accused in the report of the Panel of Experts. 

The result for people and companies mentioned was devastating. 

The Panel of Experts never published or rendered any evidence 
or even information on which it based its findings and this 
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despite numerous requests by parties mentioned in the report, 
by governments, national prosecutors and even a Senate 
Committee. 

Only at the very last moment a document was created and given 
and this only to enable the Panel to say that " documentation " 
was given, quod non. 

The Panel of Experts never gave any information about general 
guidelines it would have is used for making such reports or 
required standards of proof it utilized. 

The practice of fr naming and shaming " is unworthy for the 
United Nations and did not even follow elementary guidelines 
or general principles of law or ethics. 

The Panel of Experts never even set out any ethical guidelines 
it might have used or created any mechanism of communication 
to consult with member states, other organizations or parties 
mentioned in their reports. 

The Panel did not attempt to visit or hear people and 
companies they named and shamed in their reports and many 
parties rightfully expressed their outrage that the Panel of 

EApyrLs: 


* failed to contact parties mentioned or even Lo ask for their 
comments and 

* never publicized any shred of evidence leading to their 
conclusions or made such evidence available to parties 
concerned, or at least to member states and their judicial 
authorities. 
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These comments still stand today. 

It should be clear to any reasonable man that grave 
allegations should be backed by high evidentiary standards, 
quod non. 

The Panel of Experts did not use such standards. 

There was not even a procedure that allowed people or 
companies that had been accused to even know what kind uf 
evidence was used whqre the Panel of Experts just preferred to 
publicly tarnish and destroy the reputation of a great number 
of companies and people. 

As it was mentioned from the outset by the Panel itself, the 
principle of naming and shaming was "high on their priority 
list " and this without any explanation, any reasonable 
standard or any right of defense. 


The danger of accusations made without a due process are clear 
and such accusations not only damage the people and companies 
involved, but also undermine the credibility of the United 
Nations past, present and future panels. 

The company AHMAD DIAMOND CORPORATION was not even mentioned 
at all in the third report of the Panel of Experts. 

Without any motivation whatsoever and without any mentioning 
in the report itself, the name of the company AHMAD DIAMOND 
CORPORATION was still mentioned without further comment in 
Annex 1 of the third report S/2002/1146, namely the list of 
companies on which the Panel recommend to place financial 
restrictions! 
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The name of the President of the company, Mr. AHMAD Imad was 
also mentioned in Annex 2, being the list of persons for whom 
the Panel recommends a travel ban and financial restrictions. 

All this without even spending one word with regard to the 
company AHMAD DIAMOND CORPORATION or with regard to Mr. AHMAD 
Imad in the report iLself! 

Also after Resolution 1457 the Panel never: gave any 

explanation on why and how OECD-guidelines would have been 
broken by AHMAD DIAMOND CORPORATION. 

3. 

The practice of "naming and shaming" as the Panel of Experts 
used it contravenes to the following articles in the Universal 
Declaration of Human Rights: 

PREAMBLE 

Whereas recognition of the inherent dignity and of the 
equal and inalienable rights of all members of the human 
family is the foundation of freedom, justice and peace in 
the world, 

Whereas disregard and contempt for human rights have 
resulted in barbarous acts which have outraged the 
conscience of mankind, and the advent of a world in which 
human beings shall enjoy freedom of speech and belief and 
freedom from fear and want has been proclaimed as the 
highest aspiration of the common people, 

Whereas it is essential, if man is not to be compelled to 
have recourse, as a last resort, to rebellion against 
tyranny and oppression, that human rights should be 
protected by the rule of law, 
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Whereas it is essential to promote the development of 
friendly relations between nations, 

Whereas the peoples of the United Nations have in the 
Charter reaffirmed their faith in fundamental human 
rights, in the dignity and worth of the human person and 
in the equal rights of men and. women and have determined 
to promote social progress and better standards of life 

in larger freedom, 

Whereas Member States have pledged themselves to achieve, 
in co-operation with the United Nations, the promotion of 
universal respect for and observance of human rights and 
fundamental freedoms, 

Whereas a common understanding of these rights and 
freedoms is of the greatest importance for the full 
realization of this pledge. 


Article 2. 

Everyone is entitled to all the rights and freedoms set 
forth in this Declaration, without distinction of any 
kind, such as race, color, sex, language, religion, 
political or other opinion, national or social origin, 
property, birth or other status. Furthermore, no 
distinction shall be made on the basis of the political, 
jurisdictional or international status of the country or 
territory to which a person belongs, whether it be 
independent, trust, non-self-governing or under any other 
limitation of sovereignty. 
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Article 6. | 

Everyone has the right to recognition everywhere as a 
person before the law. 

Article 7. 

All are equal before the law and are entitled without any 
discrimination to equal protection of the law. All are 
entitled to equal protection against any discrimination 
in violation of this Declaration and against any 
incitement to such discrimination. 

Article 10. 

Everyone is entitled in full equality to a fair and 
public hearing by an independent and impartial tribunal, 
in the determination of his rights and obligations and of 
any criminal charge against him. 

Article 11. 

(1) Everyone charged with a penal offence has the right 
to be presumed innocent until proved guilty according to 
law in a public trial at which he has had all the 
guarantees necessary for his defense. 



the time when it was committed. Nor shall a heavier 
penalty be imposed than the one that was applicable at 
the time the penal offence was c ommi tted. 

Article 12. 

No one shall be subjected to arbitrary interference with 
his privacy, family, home or correspondence, nor to 
attacks upon his honor and reputation. Everyone has the 
right to the protection of the law against such 
interference or attacks. 
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The refusal to give any opportunity to be heard on forehand 
and to give any defense afterwards or to be provided with any 
documentation and/or information is a flagrant violation of 
the above articles of the Universal Declaration of Human 
Rights. 

* 

It is also in violation of similar articles in the Pact of New 
York and the European Treaty on Human Rights. 

4 . 

Immediately upon publication of the report, the Panel of 
Experts was requested numerous times to give even the smallest 
opportunity to present a defense. 

✓ 

The legal counsel requested an opportunity at any given place, 
time and date to present a defense and to be provided with any 
documents and / or information on the following occasions: 

* fax messages 28 October 2002 (6) 

* fax messages 6 November 2002, fax to United Nations 7 
November 2002, fax to United Nations 13 November 2002 (3) 

* E-mail 21 November 2002, e-mail 25 November 2002, visit New 
York 18 November 2002, e-mail 3 December 2002, e-mail 10 
December 2002 

Parties mentioned never received any documentation and / or 
information or any reasonable opportunity to present their 
defense before the Panel of Experts. 
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Only at the last moment the Panel mad a futile attempt to 
enable itself tot state that "the letter " of Resolution 1457 
would have been respected, quod non (see supra). 

5. 

Resolution 1457 (2003) stared clearly: 

"P. Strcaoco that the new mandate of the Panel should 
include: 

Further review of relevant data and analysis of 
information previously gathered by the Panel, as well 
as any new information, including specifically 
material, provided by individuals and entities named in 
the previous reports of the Panel, in order to verify, 
reinforce and, where necessary, update the Panel 9 s 
findings, and/or CLEAR parties named in the Panel's 
previous reports, with a view to adj usting ■ accordingly 
the lists attached to these reports; 


11. Invites, in the interests of transparency, 
individuals, companies and States, which have been named 
in the Panel's last report to send their reactions, with 
due regard to commercial confidentiality, to the 
Secretariat, no later than 31 March 2003 , and requests 
the Secretary-General to arrange for the publication of 
these reactions, upon request by individuals, companies 
and States in the report of 15 October 2002, as an 
attachment to this report, no later than 15 April 2003; 

12. Stresses the importance of dialogue between the 
Panel, individuals, companies and States and requests in 
this regard that the Panel provide to the individuals, 
companies and States na m es, upon request, all information 
and documentation connecting them to the illegal 
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exploitation of the Democ ratic Republic of the Congo's 
natural resources , and requests the Panel to establish a 
procedure to provide the Member States, upon request, 
information previously collected by the Panel to help 
them take the necessary investigative action, subject to 
the Panel's duty to preserve the safety of its sources r 
and in accordance with United Nations established 
practice in consultation with the United Nations Office 
of Legal Affairs 

Following this resolution of the Security Council parties 
( again) asked the United Nations and especially the Panel of 
Experts to be provided with such documentation and / or 

information in order to be able to present such defense before 
the deadline of the 31 st of March 2003 and in respect of 
Resolution 1457 (2003) and this was refused. 

Not-limited, the following fax messages and e-mails were send 
by legal counsel to request such documentation and / or 

information: fax messages 29 January 2003 (3), e-mail 29 

January 2003 (6) , e-mail 6 February 2003 (4), e-mail 26 

February 2003, e-mail 10 March 2003, e-mail 26 February 2003, 
e-mail 10 March 2003, fax messages 10 March 2003 (3) , e-mail 

11 March 2003 (3), e-mail 14 March 2003, fax message 17 March 

2003, e-mail 17 March 2003 (2) . 

Legal counsel of client visited New York to moot with one 
Panel member, Mr. Bruno Chiemsky on the 19 March 2003, but was 

further denied any documentation or information at this 
occasion. 

The Panel of Experts did not respect the Resolution of the 
Security Council 1457 (2003), namely to respect the deadline 
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to provide documentation and / or information regarding 
parties mentioned in the Report and this before the 31 st of 
March 2003 so consequently parties mentioned had nothing to 
defend themselves on at that time. 

Parties mentioned did respect Resolution 1457 (2003). 


It is clear that the Panel of Experts also did not respect 

Resolution 1457 after the extension it obtained from the 
Security Conned 1 . 

There is a difference between providing real information and 
documentation or just pretending to give such information and 
documentation where in reality the Panel was only interested 
in being able to formally allege that they respected the 
Resolution 1457, quod non. 

Giving a " summary" of allegations is not giving any 
information and/or documentation at all. 

6 . 

Parties have even presented themselves before the Public 
Prosecutors in Belgium and this strictly on their own 
initiative in order to ask the Public Prosecutor to start an 
investigation in order to clear their names. An unorthodox 
request to be provided'with justice. 

The Panel of Experts never provided any documentation and / or 
information to such judicial authority in Belgium or any other 
country. 

Parties are not only confronted with a despicable method of 
” naming and shaming ” but were even refused to verify any 
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information and / or documentation and thus to be informed 
promptly of the causes of the accusations made against them 
and a fortiori to have any adequate time or facilities for the 
preparation of any accurate reply. 

I further refer to article 8, 10 and 11 of the Universal 
Declaration of Human Rights and especially article 6 of the 
Convention for the Protection of Human Rights and Fundamental 
Freedoms: 

"Article 6 - Right to a fair trial 

1. In the determination of his civil rights and 
obligations or any criminal charge against him f everyone 
is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal 
established by law . Judgment shall be pronounced publicly 
but the press and public may be excluded from all or part 
of the trial in the interests of morals, public order or 
national security in a democratic society, where the 
interests of juveniles or the protection of the private 
life of the parties so require, or to the extent strictly 
necessary in the opinion of the court in special 
circumstances where publicity would prejudice the 
interests of justice . 

2. Everyone charged with a criminal offence shall be 
presumed innocent until proved guilty according to law . 


3. Everyone charged with a criminal offence has the 
following minimum rights: 
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to 

be informed promptly. 

in 

a language 

which 

he 

understands and in detail. 

of the nature and 

cause 

of 

the 

accusation against him; 





to 

have adequate time 

and 

facilities 

for 

the 


preparation of his defence; 


c. to defend, himself in person or through legal assistance 
of his own choosing or, if he has not sufficient means 
to pay for legal assistance, to be given it free when 
the interests of justice so require; 

d. to examine or have examined witnesses against him and 


to obtain the 

attendance 

and 

examination 

of 

witnesses 

on his behalf 

under the 

same 

conditions 

as 

witnesses 


against him; 


e. to have the free assistance of an interpreter if he can 
not understand or speak the language used in court." 

The Panel of Experts put all such elementary rights aside. 
(Cfr. Infra) 

7. 

The United Nations has only asked the Panel of Experts - and 
given a mandate to the Panel of Experts - to evaluate possible 
actions to be taken by the Security Council and to advise the 
Security Council on recommendations to be made to the 
international community, meaning countries, in order to ensure 

the evolution of the peace process in the Democratic Republic 
of the Congo. 

The Panel never received a mandate to attack private business 
people and / or companies. 
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The Panel of Experts also never even had the possibility to 
compel testimony or documents and never had any judicial 

authority whatsoever and recognised this explicitly. 

This means that the Panel of Experts at most received some 

r 

dubious informc*Lion on a strictly voluntary basis and did not 
have any means to verify whatsoever with regard to such 
information that was given to them. 

S. 

Such judicial authority was given to the Belgian Senate’s 
commission ” Great Lakes ", which in Belgium obtained similar 

authorities as a Judge of Instruction to perform an 
investigation. 

Following the 3 reports of the Panel of Experts, this Belgian 
Investigating Commission of the Senate conducted an 

investigation and published its findings with a report on the 
20 th February 2003. 

Parties were summoned and appeared before this Senate’s 
Commission a.o. to give a declaration under oath. 

After investigation, the Senate’s Commission concluded the 
following; 


"The Commission has noted, that several companies and / or 
persons, mentioned in the UN-report, have not been heard 
on forehand, which jeopardizes their rights of defence . 

Moreover the work of the Commission was made more 
difficult in view of the fact that she was not provided 
with any evidence and / or indications that should 
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support the allegations in the UN-reports." (Free 
translation, report Senate Commission dd. 20 February 
2003, p. 2 § 1) 

Also: 

"From the beginning of her activities, the Commission had 
been confronted with the lack of legal, sufficient and 
workable definitions in the UN-reports of the concepts 
"legal and illegal" and "plundering"." (See report 
Belgian Senate’s Commission dd. 20 February 2003, p. 7 § 
5.1) 

Also: 

"Economic activities or trade with companies or persons 
in each of the territories in the DRC can in itself not 
be considered illegal." (See report Senate’s Commission 
dd. 20 February 2003, p. 7 § 5.3) 

"The Commission asks the Government to insist with the 
United Nations to come to a more clear description of the 
concepts legal and illegal and of plundering of natural 
resources and this in view of further activities of the 
United Nations Panel," (See lepuiL Senate's Commission, 
p. 7 § 5.9) 

And: 

"The Commission has noted that the United Nations only 
issued embargos against countries like Angola, Sierra 
Leone and Liberia, and therefore trade with other 
countries and even conflict areas must be considered as 
legal." (See report Senate’s Commission, p. 19 § 3.1.6.) 
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And: 

"With regard to the allegations formulated by the UN 
Panel against a number of diamond companies that OECD- 
guidelines would not have been respected, the Commission 
states that (not withstanding the fact that only concerns 
guidelines that are not enforceable) such guidelines are 
not even applicable for the diamond companies concerned 
because they can not he considered as multinationals. 
Above that, the Commission is of the opinion that the UN 
Panel must clarify which aspects of guidelines would not 
have been respected." (See report Senate’s Commission, p. 
22 § 3.2.1) 

And in conclusion: 

"In this context and based on the available information, 
the Commission has to conclude that with regard to the 
concerned diamond companies no legal, incriminating 
elements can be found and that these diamond companies 
have acted in good faith." (See report Belgian Senate’s 
Commission, p. 23) 


The Belgian Senate’s Commission also noted that the Panel of 
Experts was clearly not infallible, since the Panel o£ Experts 
already needed to clear names of companies they named and 
shamed without hesitation before: 

"The Commission ,. based on available information, joins 
the consideration mentioned in the second UN-report where 
it is stated that the company (Arslanian Freres) was 
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mentioned unjustly in the first report and therefore has 
cleared this company (See report Belgian Senate’s 
Commission, p. 26, § 3.2.5.) 

P. 

Parties mentioned have as their most important activity the 
trade and / or the import and the export of diamonds. 

They have had until the publication of the Report an 
irreproachable reputation in the diamond trade and this for 
many years. 

The diamond trade in Antwerp is concentrated on a relatively 
small surface, being in practice 2 streets (Hoveniersstraat 
and Schupstraat) where all well-established companies that do 
business in diamonds are situated. It is a matter of common 
knowledge as well as an economic fact that the diamond trade 
in Antwerp (or elsewhere) fundamentally relies on confidence 
and "hear-say ". 

A good reputation in the diamond trade is essential, even 
vital, for every diamond dealer or every company that does 
business in diamonds. 

The reputation of parties mentioned has been irrevocably 
damaged by the Report of the Panel of Experts on the Illegal 
Exploitation of Natural Resources and other forms of Wealth of 
the Democratic Republic of the Congo dd. 8 OCTOBER 2002 
(S/2’002/1146) . 
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10 . | 

In contradiction to what is stated or suggested in this report 
parties mentioned emphasize not to be conflict diamond 
dealers, or to be members of "clans " or associated with such 
clans, criminal organizations or criminal activities or to 
have done any illegal or unethical activity. 

Every appearance of their name in the media with regard to the 
report - even while defending their name - only results in 
more unnecessary publicity and additional damage to the 
reputation. 

Several international newspapers and other news channels have 
picked up the name of parties mentioned in respect to the 
report and negative publicity is unavoidable and beyond 
repair. 

Banks have revoked and/or threatened to withdraw credit lines 
and major clients suspended all further transactions, afraid 
to be connected to someone so strongly accused by the United 
Nations where in fact the Panel is not the United Nations. 


11 . 

It is a basis principle in any democratic state that persons 
who are accused have minimum riyhLs to defend themselves. 

In the report of the Panel of Experts, made public on the 
Internet, people and companies were named and accused without 
being heard and even without any reasonable possibility to 
reply. 

For the record it can be noted, as general rules, that: 
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a) Parties mentioned have a respected business and do not deal 
in conflict diamonds or conduct any illegal or illegitimate 
activities; 

b) Parties mentioned were not allowed to defend themselves 
with a full knowledge of the facts and minimal to be able to 

know some motive or fact that would make a minimum of control 
possible, quod non; 

c) To avoid arbitrariness it is necessary that some concrete 
facts and elements, on which the allegations would be based, 
are at least retrievable, quod non; 

d) Declaring without any proof or fact that parties mentioned 
would be conflict diamond dealers and or criminals or have 
done something illegal or unethical should be considered as an 
act of slander and defamation. 

Parties mentioned refute categorically the baseless 
accusations and inform that: 

a) They never received dialogue or information and/of 
documentation from the Panel of Experts. 

b) Have never been heard or invited by the Prosecutor in 
Delgium, any police orguniza Lion or any other authority 

c) Have never been involved in any criminal or illegal 
activity 

d) Have a legitimate business operation asserted by 
documents from the High Council and the Diamond Office in 
Antwerp, checked for the origin by the customs 
authorities and forwarded to the HRD Diamond Office 

Antwerp (Diamond High Council). 

/ 

224 



S/2002/1146/Add.l 


e) Are situated in the heart of Antwerp working closely with 
the most respectable representatives in the Diamond 
business 


12 . 

It is unlikely that when a person or company stands accused by 
a Panel Report, a democratic Government would give support 
unless it is sure of your correctness whereas all imports from 
diamonds are legal and a full audit can be provided. 

The definition . of a conflict diamond itself could be rendered 
meaningless. According to the World Diamond Council a 
"conflict diamond" is a diamond imported in violation of law 
or resolutions of the United Nations, intended to end trade in 
diamonds extracted from "Conflict Regions". Obviously, having 
imported diamonds legally into Belgium and in accordance with 
UN resolutions makes a diamond not a conflict diamond 
according to the World Diamond Council or any other standard. 

It should also be clear that parties mentioned are fully 
committed to the UN’s position relating to conflict diamonds. 

13. 

Parties mentioned defend themselves with the firmness and the 
certitude of being wrongly accused. 

It needs no argument that an enormous injustice is committed 
and it is a shame when, in the name of the United Nations, 
persons and companies are branded worldwide on the internet, 
merely based on rumors, false information or hearsay, without 
any further interest in the accuracy of the information that 
is spread or the severe consequences for the people involved. 
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In such case arbitrariness rules and everyone that is pointed 
at is declared an outlaw without any further defense. 

Parties mentioned are well aware that representatives of 
Member States to principal and subsidiary organs of the United 
Nations enjoy immunity from legal process in respect of words 
spoken or written and all acts done in capacity as such a 
representative. Parties mentioned are also aware that, 
moreover, the United Nations also enjoys immunity from every 
form of legal process. That having been said, parties 
mentioned only requested the opportunity to present their 
defense, to have their arguments verified and to be confronted 
directly with any information that would be held against them 
and this was simply denied in breach with Resolution 1457 
(2002) that ordered the Panel to do so. 


14. 

In the report of the Panel of Experts it is nowhere stated 
which "evidence" would allow to utter accusations against 
parties mentioned. 

At most one is rendering a self-account, where one should 
accept that only information would have been used that has 
been confirmed by more than one source? 

The Panel calls a summary of the allegations "evidence"...? 

This way nothing more than "belief" is requested for the used 
working-method, without the necessary effort to show what 
"reliable" information would be at hand and what verifiable 
criteria would have been used. 
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It is also to easy to us the term " known to intelligence 
services and police organizations " 

(See report § 34 page 9) 

Of which services and organizations is the Panel talking 
about? 

Parties mentioned have been living and working in Belgium for 
years at the same address in Antwerp, together with their 
family. 

Parties mentioned have a clean criminal record, have never 
been accused of anything illegal by the authorities and have 
never been invited to give any declaration or even answer any 
question by such authorities. 

15. 

There is a clear contradiction in the report. 

If the information would be correct - which it is not - there 
would at least have been a disturbance in some way by Belgian 
or other authorities and at least someone would have been 
interrogated, accused or under investigation (if not 
arrested), quod non. 

If the investigation of such criminal activities however, were 
to be held so secretive that they are only known to " 
intelligence services " it would be incredible to publish such 
secret information worldwide on the Internet in a report that 
is read by millions of people. 

i 
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i 

Parties mentioned can only base themselves on the certainty 
that they have not infringed any embargo or law and that they 
did not, neither directly, nor indirectly, nor in person, nor 
as a middleman, nor by means of companies or third parties, 
not in any other way of form dealt in so-called conflict 
diamonds or have been associated with any criminal or 
unethical activity. 

A legal adage states "negativa non sunt probanda", which means 
that negative facts cannot be proven. 

i 

The above-mentioned adage is based on the idea that it is 
practically impossible to give evidence of a negative fact. 

How can someone (or a company) proof that he (it) did not do 
something during a well-defined period of time? 

The only possibility that is available is to proof an opposite 
positive fact or a series of positive facts that can exclude 
the negative fact. 

If parties mentioned would have been contacted before the 
publication of the report on the Internet, damage could have 
been avoided and parties mentioned would have been able to 
show on forehand that the information the Panel obtained was 
clearly false. 

The Panel was invited on numerous occasions to provide a copy 
Qne recor d of proof against parties mentioned, that cannot 
exist for the simple reason that parties mentioned did not do 
what they are accused of. 
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Providing a summary of allegations, made up by the Panel 
itself, and handing over one additional document, an official 
import license for one shipment, is no evident whatsoever. 

This meets only the letter of the Resolution 1457, not the 
spirit! 

16 . 

Parties mentioned have to suppose - for the time being - that 
tho Panel should have received come information that has led 
to the mentioning of their names in the report. 

Parties mentioned have to accept - for the time being - that 
wrong and false information has been provided, by which the 
Panel could have been misled and bad intent cannot be excluded 
where such negative publicity favors some competitors. 

Parties mentioned however are left in the dark and did not 
receive any information and/documentation and/or explanation 
from the Panel. 

It is in the interest of the Panel to test the truthfulness 
and the reliability of the information received together with 
the requestors and based upon the data they provide. 

On at least two occasions a Panel of Experts made wrong 
accusations in a report and a correction had to be made after 
presentation of the defense: 

27. 

In the first report, published on the Internet, of this Panel 
of Experts regarding the Democratic Republic of Congo' dd. 12 
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April 2001 (S/2001/357) a firm ARSLAN IAN FRERES NV was heavily 

accused as follows: 

"ARSLAN JAN, the conflict diamond dealers in the Eastern 
Democratic Republic of the Congo, provided on average 
2.000.000$ per year, each directly to the Congo desk ..." 

(See Report Panel of experts van 12 April 2001, p.29, nr. 127) 

After ARSLANIAN FRERES NV defended itself on these accusations 
Lhc iicuiiti wda completely removed from the final report and, on 
the contrary, in annex IV of the report the Panel of Experts 
expresses its deep appreciation and gratitude towards 
ARSLANIAN FRERES for having assisted the Panel of Experts in 
making the report (see annex IV report S/2002/1146) 

ARSLANIAN FRERES was wrongfully accused and a correction was 
made, much to the honor of the Panel of Experts. 


18 . 

The same happened with a firm called MACKIE DIAMONDS in 
Antwerp. 

In the original report of the Panel of Experts regarding 
Angola it was stated: 

"76. Azet Mohammed, who holds a British protected citizen 
passport, was arrested in March 2001. He was arrested for 
possession of a parcel of diamonds worth $100,000. Mohammed 
was described as the " lieutenant " of diamond dealer Ali Mackie 
Fouad Abess, of Mackie Diamonds in Antwerp, a Lebanese diamond 
dealer who was also a dealer in Sierra Leonean diamonds. 
Mackie, who holds a United States passport, began working in 
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Angola In late 1999. He was deported from Angola for 
possession of false papers when Mohammed was arrested. 
Mackie's activities in Angola are under investigation. " 

(See letter Chairman Mr. Richard Ryan, Security Council 
Committee dd. 16.04.2001, p.20, nr. 76) 

Also these accusations were proven completely false and - 
after presentation of the defense — were corrected in a 
following report.: 

"Correction 

221. Contrary to the information contained in paragraph 76 of 
the Mechanism's previous report (S/2001/363) , there is no 
person know as Ali Mackie Fouad Abess. Mr. Ali Mackie f who has 
never been known by name or nickname as Fouad Abess, does not 
have any relationship with Mohammed Azet. Mr. Ali Mackie, a 
Belgian citizen of Lebanese origin, is the owner and director 
of Mackie Diamonds in Antwerp. He does not possess a United 
States passport. He was neither arrested in, nor deported 
from, Angola. While Mr. Mackie had business interests in 
Angola prior to 2000, the Angolan authorities have not 
reported any investigation into his activities in Angola." 

(See UN report on Angola S/2001/966 dd. 12 October 2001, p.43, 
par. 221) 

At least these two clear examples prove that there certainly 
is a possibility that wrongful accusations were uttered and 
corrections are necessary. 

19 . 

In spite of the damage that was done parties mentioned wanted 
to accept — for the time being — that the Panel acted in good 
faith and that it only concluded upon false, faulty or wrong 
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information that has been given to them, if such information 
exists. 

To avoid arbitrariness it is necessary that the concrete facts 

and elements on which the allegation is based, are at least 
retrievable, quod non 

At least parties mentioned should have been allowed Lo defend 
themselves with a full knowledge of the facts and minimal to 
be able to know some motive that would make a minimum of 
control or contradiction possible, quod non 

I presume every reasonable man should agree that arbitrariness 
is unacceptable. 

From a normal cautious and careful person it can be expected 
that he seeks the truth by controlling his facts as much as 
possible and that he refrains from spreading rumors that could 
damage a party if he is not able to show the truthfulness of 
such rumors 

20 . 

Declaring in public without being able to provide any proof or 
fact that parties mentioned would be involved in illegal or 
uneLhical activities would constitutes a crime of slander and 

defamation according to standards of many legislation, not 
only Belgian law. 

Parties mentioned could accept that the original goal of the 
Panel is a noble goal that deserves all means and attention 
but on the other side this does not mean that all elementary 
principles of law can be put aside and companies or persons 
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can be branded based only on mere malicious . rumors and 
allegations. 

In such case we honestly speak of a witch-hunt, were 
arbitrariness rules and everyone that is pointed at is 
declared an outlaw without any further defense. 

The term witch hunt is not farfetched if there is no control 
on the investigation, if there is an absolute immunity for the 
pmsfinitors, a complete anonymity regarding alleged sources of 
information, no necessity to present evidence, no possibility 
of contradiction, no possibility to defend or reply and in the 
end the accused is asked to accept what is to him only a 
pattern of slander and defamation. 

The Panel should not be allowed to hide behind the so-called 
safety of it sources and therefore being capable of providing 
no evidence whatsoever and to consider itself unbound by any 
due process of law. 

When in the medieval age the Inquisition wanted to protect a 
witness who was ready to testify that he/she had seen a 
suspect communicating with the devil the witness was allowed 
to appear in court with a mask, or hood, over the face. This 
was how the court heard the "truth", and the witness was 
protected from the evil eye of the witch who might take 
revenge after being burned at the stake. 

What can not be allowed, if we do not want, to turn back the 
clock 500 years, under any circumstances is the permanent 
concealment of the identity of so-called witnesses, neither 
the refusal to present any document or the content of any 
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declaration whatsoever and this on "grounds of 
confidentiality" 

One can ask what kind of witness would exist that can give the 
Panel confidential information and then can refuse to answer 
further questions as to how such information was obtained or 
even the accused to verify the content of a declaration. 

Going on the statements of the Panel itself as a rule this 
could be an undercover agent, who have been necessarily 
operating illegally in foreign countries in order to collect 
information that cannot be obtained by regular means. 

It is clear that such " evidence" can not be excepted as valid 
and such clandestine witnesses can not be believed at all f 
more over where it is not even certain that the Panel is 
basing itself only on information received from undercover 
agents but could also exclusively be receiving very dubious 
information from competitors of parties concerned or any other 
party with an interest to damage parties concerned. 

The court in Antwerp, which can be quoted as follows, gave a 
relevant j udgment: 


"By the public prosecutor no further in forma Llun Is 
given, nor is there a document rendered regarding the 
fact . In a former cession already a postponement was 
given in order to obtain permission from the State's 
Security Services to deliver documents in order to be 
able to judge the related, serious facts . For one reason 
or another no documents are rendered . 
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Ttf is unacceptable that certain facts are quoted by the 
State's Security Services without producing any document 
of whatsoever to substantiate this allegation and without 
any right of the concerned person to defend hi m self . 

Such an attitude witnesses an unacceptable disapproval for 
the rights of defense . As much unacceptable is the fact 
that the court would be expected to judge a person without 
the judge even being able to render any control or to bo 
able to judge a fact that is quoted against the concerned 
person..." (See Rb. Eerste Aanleg Antwerp, 12 February 2001 , 
ongepubl., Seber / OM). 

It is of course unacceptable that any Panel would be able to 
give unfounded allegations from a position of complete 
anonymity and immunity towards companies and persons and that 
these accused companies of persons should be sanctioned or 
even threatened in their existence, without any appropriate 
right of defense, especially if this is done under the name of 
the United Nations. 

21 . 

Parties mentioned were ready to be confronted with each 
document, declaration or any other information that would have 
given rise to the mentioning of their name and the incorrect 
accusations coupled hereto and from which confrontation it 
would have been crystal clear that the requestors have been 
wrongly accused. 

In breach with Resolution 1457 (2003) of the Security Council 
the Panel of Experts refused to provide any documentation and 
/or information as it was ordered to by the Security Council 
to do before 31 March 2003 and did not comply with it, not to 
the letter and certainly not to the spirit of the Resolution. 
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The only conclusion can be that the name of parties concerned 
should be cleared and explicit correction should be published. 

Yours Sincerely/ 

For the requestors/ their Attorney at law. 


Mr. M. De Block 

Antwerp, 27th of March 2003 
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Reaction No. 37 

Advocatenkantoor 

Joris A VERCRAEYE 


Antweipen, 22mei2003, 


Joris A. VERCRAEYE * 
Elly ROUSSEAU 
Isabel CLUTS 
Hilde MEULDERS 
Heidi DEPRPNNE 


Mr, Mahmoud Kassem, 


a_rg£.* 2003163/JV /JV AHMAD / OPENBAAR MINISTEME 
U. ref,: EXPNATDRC/4/AS A 


I refer to my letter to the UN headquarters in New York dd, 28/3/2003 and also to your 
letter dd. 22/4/2003. 

My client Mr. Ali AHMAD denies any responsibility in this matter. He cannot be held 
responsible for eventual actions taken by a member of his family. Up to now he has no 
knowledge of any accusation by the UN on which he could or should give an answer. 

ASA DIAM NV bought diamonds from Mr. Aziz NASSOUR. These diamonds came 
into Belgium with official invoices and have been declared at the E.G airports in a 
correct way. It was not the responsibility of ASA DIAM NV the search out whether Mr. 
Aziz NASSOUR was dealing in any incorrect way whatsoever and an eventual 
accusation on this point should target Mr. Aziz NASSOUR and not the company ASA 
DIAM NV, represented by my client Mr. Ali AHMAD. 

This letter is send to you without any prejudice. 

Meanwhile I remain. 


Yours Sincerely, 

Joris A. VERCRAEYE, 
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Reaction No. 38 j 

.- . > 

Advocatenkantoor 
Joris A. VERCRAEYE 


Antwerpen, 22mei2003, 


Joris A. VERCRAEYE * 
Elly ROUSSEAU 
Isabel CLUTS 
Hilde MEULDERS 
Hoidi DEFRENNE 


Mr. Mahmoud Kassem, 


a ref. : 2003163/JV IS V AHMAD I OPENBAAR MINTSTERffi 
U. ref.: EXPNATDRC/4/AS A 


I refer to my letter to the UN headquarters in New York dd. 28/3/2003 and also to your 
letter dd. 22/4/2003, 

My client Mr. Ali AHMAD denies any responsibility in this matter. He cannot be held 
responsible for eventual actions taken by a member of his family. Up to now he has no 
knowledge of any accusation by the UN on which he could or should give an answer. 

ASA DXAM NV bought diamonds from Mr. Aziz NAS SOUR. These diamonds came 
into Belgium with official invoices and have been declared at the E.C. ahports in a 
correct way. It was not the responsibility of ASA DIAM N V the search out whether Mr. 
Aziz NASSOUR was dealing in any incorrect way whatsoever and an eventual 
accusation on this point should target Mr. Aziz NASSOUR and not the company ASA 
DIAM NV, represented by my client Mr. Ali AHMAD. 

This letter is send to you without any prejudice. 

Meanwhile I remain, ' 


Yours Sincerely, 

Joris A. VERCRAEYE. 
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Reaction No. 39 

, 

From the desk of Mr. Marc De Block 
Attorney at law 
Antwerp - Belgium 


FINAL ATTACHMENT TO REPORT PANEL OF EXPERTS ON 

DRC 

On behalf of DIAGEM BVBA 

To the attention of 

SECURITY COUNCIL UNITED NATIONS 

PANEL OF EXPERTS 

UNITED NATIONS 

EXPNATDRC/UNON 

REF: Resolution 1457/2003 

AT THE REQUEST OF: 

> 

1. a company according to Belgian law, the company DIAGEM 
BVBA, with registered office at Hoveniersstraat 30 box 170, 
2018 Antwerp 

(Hereinafter called "parties mentioned") 

represented by Mr. Marc De Block, attorney at law in Belgium, 
having his office Vlaamse Kaai 54-57 at 2000 Antwerp, Belgium. 

1 . 

The Panel of Experts on the Illegal Exploitation of Natural 
Resources and other Forms of Wealth in the Democratic Republic 
of the Congo was appointed on request of the Security Council 
dated 2 June 2000 (S/REST/2000/20) 
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The original mandate of the Panel was: 

- to follow up on reports and collect information on all 
activities of illegal exploitation of natural resources and 
other forms of wealth of the Democratic Republic of the Congo, 
including the violation of the sovereignty of that country, 

- to research and analyze the links between the exploitation 
of the natural resources and other forms of wealth in the 
Democidtic Republic of the Congo and th© continuation of the 

conflict; 

- to revert to the Council with recommendations. (S/2001/357, 
p. 3) 


A first report was 

(S/2001/357) . 

published 

the 

12 th of April 

2001 

The Panel's mandate 

(S/2001/951) . 

was 

extended until 

the 30 th November 

2001 

A second report 

(S/2001/1072) . 

was 

published 

the 

13 th November 

2001 

A third report 

was 

published 

the 

16 th October 

2002 


(S/2002/1146). 

The Security Council took a new resoluLiun on the 24 January 
2003 (Resolution 1457/S/RES/1457/2003) 


Following the text of Resolution 1457 (2003) of the Security 

Council dd. 24/01/2003, the Panel of Experts was explicitly 
reguested "to provide parties concerned, ell Information and 
documentation, connecting" them to the illegal exploitation of 
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the Democratic Republic of the Congo's natural resources 
and/or as being in contravention with OECD-guidelines fr . 

A first deadline was set before the 31 st of March 2003, whereas 
the Panel would then have to publish our reactions as an 
attachment to their report, no later than 15 th of April 2003. 

Arguments however had to be deposited without having received 
any information and/or documentation from the Panel before the 
31 st of March. 

Just before expiration of the deadline of 30 th of March 2003 
the Panel of Experts asked and obtained (for itself) an 
extension from the Security Council to provide such 
information / documentation, this time before the end of May 
2003. 

Following this Resolution 1457 - the defense notes on behalf 
of parties concerned, were already sent on 24th of March with 
request to publish these before 15 April 2003 as annex to the 
Report in accordance with Resolution 1457. 

In view of the fact that we didn't receive any information and 
/ or documentation - and this despite numerous requests - from 
the Panel - and this in breach with the resolution - the 
defense remained limited. 

As from the same day, the 24 March 2003 a Note was published 
on the Internet by the President of the Security Council 
stating: 

"Following consultations among the members of the 
Security Council, they have decided, in order to give 
more time to the individuals, companies and States 
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wishing to send to the Secretariat their reactions to the 
findings of the last report of the Panel of Experts on 

the Illegal Exploitation of Natural Resources and Other 
Forms of Wealth of the Democratic Republic of the Congo 
(S/2002/1146), to extend the deadlines set out in 
paragraph 11 of Security Council resolution 14b/ (2003) 

of 24 January 2003. Those individuals, companies and 

States named in the Panel's last report are invited to 
send their reactions to the Secretariat no later than 31 
May 2003, in order for these reactions to be published no 
later than 20 June 2003." 

The Panel did not attempt to visit or hear people and 

companies the y named and shamed in their reports and this 
since 2nd June 2 000 or being a period of almost three years ...! 

According to the Decisions of the Court of Human Rights (Hof 
Mensenrechten) (3e afd.) nr. 29731/96, 13 February 2001 

(Krombach / Frankrijk), the right of everyone charged to be 
effectively defended and represented by a lawyer, assigned 
officially if need be, is fundamental and according to 

Articles 6 §§ 1 and 3 (c) of the Convention on Human Rights 

has the right to defend himself in person or... through legal 
assistance of his own choosing. 

Invitations by the Panel to £ina lly come to Nairobi, Kenya was 
first sent 9th Apr il 2003 and this to come to Nairobi between 
1 4 and 30 April 2003! 

The Panel had to know - and was even informed explicitly - 
that many or most diamond offices in Belgium were closed for 
the Easter Holidays in this exact period and would not reopen 
until 28 of April 2003. 
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10 to 12 people had to stop all their normal activities and 

had to rush to Nairobi from all over the world on request of 
the Panel and this in such a period, on such short notice 
after the Panel had three years to invite, hear and or see 

anyone, anywhere they liked. 

Translators, they were told, they could find for themselves 
and it was mentioned that also "lawyers were welcome 11 . 

The Panel stated further: 

"The degree of cooperation already developed be tween... and 
the Panel suggests that this meeting could produce 

positive outcomes , including arriving quickly at a 
mutually satisfactory solution to this matter ..." 

Stating that " information " could only be handed over for 
review in face-to-face meetings made such proceedings a 
charade. Under such pretext no reasonable control or 

contradiction of information was reasonably possible and it 
entitled the Panel to show whatever they wanted and to give 
any explanation they want in a report afterwards on what they 
so-called presented as information. 

My clients did not want to be made part of such kind of 
simulation, as it appeared only intended to give the Panel a 
formal opportunity to write in a final Report that all people 
and companies were invited, seen and heard and confronted with 

” evidence” in face to face meetings, while in reality no such 
real possibility of verification, contradiction and/or 
marginal control on any information was rendered. 

Representation by an attorney or any other means of 
communication were rejected and this despite efforts from the 
Belgian Ministry of Economic Affairs to send information / 
documentation through their diplomatic services. 


243 



S/2002/1146/ Add.l 


The Panel stated on forehand that no documentation or 
information would be given to anyone unless they personally 
came to Kenya. The Panel would not grant any meetings with 
legal representation unless one or more of his clients in 
person accompanied the attorney. 

All parties concerned were obliged to travel in person to 
Nairobi as from the 23 rd of April 2003. 

Very limited appointments were granted and to each party was 
given approximately 5 to 10 minutes time, although the Panel 
alleges it speed "5 hours " in total on 9 different parties... 

Relevant is that no explanation whatsoever was given by the 
Panel and the Panel handed over its so-called "evidence". 

What the Panel called " evidence" could be regarded as 
completely ridiculous if the case was not so tragic. 

Each party was given one (1) page, typed by the Panel of 
Experts itself and only containing a summary of the 
accusations itself. 

So the Panel wants to present as evidence a summary made by 
itself of the accusations it made. 

✓ 

Parties concerned were asked to sign this document after which 
they could receive a copy. 

If they refused to sign, they could not get a copy. 
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It is clear that until today the Panel of Experts has not 
respected the resolutions of the Security Council and has not 
provided any information and/of documentation as it was 
requested to do by the Security Council. 

The composition of the Panel was changed during the reports 
and different people and companies were named and shamed in 
the different reports. 


2 . 

All reports of the Panel of Experts were immediately published 
on the Internet and therefore considered to be authoritative 
and trustworthy, although the United Nations itself had no 
control over the content of such reports. 

Banks in Belgium closed accounts, the R.C. President Kabila 
fired several government officials implicated by a Panel and 
third parties like the Beers asked clients not to deal with 
companies accused in the report of the Panel of Experts. 

The result for people and companies mentioned was devastating. 

The Panel of Experts never published or rendered any evidence 
or even information on which it based its findings and this 
despite numerous requests by parties mentioned in the report, 
by governments, national prosecutors and even a Senate 
Committee. 

Only at the very last moment a document was created and given 
and this only to enable the Panel to say that "documentation" 
was given, quod non. 
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The Panel of Experts never gave any information about general 
guidelines it would have is used for making such reports or 
required standards of proof it utilized. 

The practice of "naming and shaming " is unworthy for the 
United Nations and did not even follow elementary guidelines 
or general principles of law or ethics. 

The Panel of Experts never even set out any ethical guidelines 

it might have used or created any mechanism of communication 
to consult with member states, other organizations or parties 
mentioned in their reports. 

The Panel did not attempt to visit or hear people and 
companies they named and shamed in their reports and many 
parties rightfully expressed their outrage that the Panel of 
Experts: 

* failed to contact parties mentioned or even to ask for their 
comments and 

* never publicized any shred of evidence leading to their 
conclusions or made such evidence available to parties 
concerned, or at least to member states and their judicial 
authorities. 

These comments still stand today. 

It should be clear to any reasonable man that grave 
allegations should be backed by high evidentiary standards, 
quod non. 

The Panel of Experts did not use such standards. 
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There wss not even a procedure that allowed people or 
companies that had been accused to even know what kind of 
evidence was used where the Panel of Experts just preferred to 
publicly tarnish and destroy the reputation of a great number 
of companies and people. 

As it was mentioned from the outset by the Panel itself, the 
principle of naming and shaming was 11 high on thein jpirio-ri ty 
list 11 and this without any explanation, any reasonable 
standard or any right of defense. 


The danger of accusations made without a due process are clear 
and such accusations not only damage the people and companies 
involved, but also undermine the credibility of the United 
Nations past, present and future panels. 

With regard to the firm BVBA DIAGEM, this company was NOT 
mentioned in the list of companies for which financial 
restrictions or travel bans were proposed. 

The company was only listed in Annex 3 of Report S/2002/1146 
as a company considered to be in violation of OECD-guidelines 
for multinational enterprises, quod non.l 

Whereas: 

- this company mainly provides itself on the Antwerp Diamond 
Market; 

- there were only very limited purchases from the DRC; 

- all purchases from the DRC stopped completely even before 
the publication of the third Report of the Panel of Experts; 

- OECD guidelines are not enforceable; 
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- OECD-guidelines are not applicable for the company BVBA 
DIAGEM, since the firm BVBA DIAGEM is not a multinational. 

- it was never explained by the Panel of Experts which aspects 
of such guidelines would not have been respected. 

- the limited trade that was done from the DRC (only a few 
invoices) was completely legal and such imports were done 
through the Diamond High Council and the Diamond Office in 

Antwerp, Belgium. 

Also after Resolution 1457 the Panel never gave any 
explanation on why and how OECD-guidelines would have been 
broken by DIAGEM. 

3. 

The practice of ”naming and shaming " as the Panel of Experts 
used it contravenes to the following articles in the Universal 
Declaration of Human Rights: 

PREAMBLE 

Whereas recognition of the inherent dignity and of the 
equal and inalienable rights of all members of the human 
family is the foxmdation of freedom f justice and peace in 
the world, 

Whereas disregard and contempt for human rights have 
resulted in barbarous acts which have outraged the 
conscience of mankind, and the advent of a world in which 
human beings shall enjoy freedom of speech and belief and 
freedom from fear and want has been proclaimed as the 
highest aspiration of the common people, 

Whereas it is essential, if man is not to be compelled to 
have recourse, as a last resort, to rebellion against 
tyranny and oppression, that human rights should be 
protected by the rule of law. 
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Whereas it is essential to promote the development of 
friendly relations between nations, 

Whereas the peoples of the United Nations have in the 
Charter reaffirmed their faith in fundamental human 
rights, in the dignity and worth of the human person and 
in the equal rights of men and women and have determined 
to promote social progress and better standards of life 

in larger freedom, 

Whereas Member States have pledged themselves to achieve, 
in co-operation with the United Nations r the promotion of 
universal respect for and observance of human rights and 
fundamental freedoms, 

Whereas a common understanding of these rights and 
freedoms is of the greatest importance for the full 
realization of this pledge, 


Article 2. 

Everyone is entitled to all the rights and freedoms set 
forth in this Declaration, without distinction of any 
kind, such as race, color, sex, language, religion, 
political or other opinion, national or social origin, 
property, birth or other status. Furthermore, no 
distinction shall be made on the basis of the political, 
jurisdictional or international status of the country or 
territory to which a person belongs, whether it be 
independent, trust, non-self-governing or under any other 
limitation of sovereignty. 
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Article 6j 

Everyone has the right to recognition everywhere as a 
person before the law. 

Article 7. 

All are equal before the law and are entitled without any 
discrimination to equal protection of the law. All are 
entitled to equal protection against any discrimination 
in violation of this Declaration and against any 
incitement to such discrimination. 

Article 10. 

Everyone is entitled in full equality to a fair and 
public hearing by an independent and impartial tribunal , 
in the determination of his rights and obligations and of 
any criminal charge against him. 

Article 11. 

(1) Everyone charged with a penal offence has the right 
to be presumed innocent until proved guilty according to 
law in a public trial at which he has had all the 
guarantees necessary for his defense. 

(2) No one shall be held guilty of any penal offence on 
account of any act or omission, which did not constitute 
a penal offence , under national or international law , at 
the time when it was committed. Nor shall a heavier 
penalty be imposed than the one that was applicable at 
the time the penal offence was committed. 


Article 12. 

No one shall be subjected to arbitrary interference with 
his privacy, family, home or correspondence, nor to 
attacks upon his honor and reputation. Everyone has the 
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right to the protection of the law against such 
interference or attacks . 


The refusal to give any opportunity to be heard on forehand 
and to give any defense afterwards or to be provided with any 
documentation and/or information is a flagrant violation of 
the above articles of the ' Universal Declaration of Human 
Rights. 

It is also in violation of similar articles in the Pact of New 
York and the European Treaty on Human Rights. 

4 . 

Immediately upon publication of the report, the Panel of 
Experts was requested numerous times to give even the smallest 
opportunity to present a defense. 

The legal counsel requested an opportunity at any given place, 
time and date to present a defense and to be provided with any 
documents and / or information on the following occasions: 

* fax messages 28 October 2002 (6) 

* fax messages 6 November 2002, fax to United Nations 7 
November 2002, fax to United Nations 13 November 2002 (3) 

* E-mail 21 November 2002, e-mail 25 November 2002, visit New 
York 18 November 2002, e-mail 3 December 2002, e-mail 10 
December 2002 

Parties mentioned never received any documentation and / or 
information or any reasonable opportunity to present their 
defense before the Panel of Experts. 


251 



S/2002/1146/Add.l 

Only at the last moment the Panel mad a futile attempt to 
enable itself tot state that "the letter" of Resolution 1457 
would have been respected, quod non (see supra). 

5. 

Resolution 1457 (2003) stared clearly: 

" 9. Stresses that the new mandate of the Panel should 
include: 

Further review of relevant data and analysis of 
information previously gathered by the Panel , as well 
as any new information, including specifically 
material, provided by individuals and entities named in 
the previous reports of the Panel, in order to verify, 
reinforce and, where necessary, update the Panel 1 s 
findings, and/or CLEAR parties named in the Panel r s 
previous reports, with a view to adjusting accordingly 
the lists attached to these reports; 


11. Invites, in the interests of transparency, 
individuals, companies and States, which have been named 
in the Panel's last report to send their reactions, with 
due regard to commercial confidentiality, to the 
Secretariat, no later than 31 March 2003, and requests 
the Secretary-General to arrange for the publication of 
these reactions, upon request by individuals, companies 
and States in the report of IS October 2002, as an 
attachment to this report, no later than 15 April 2003 ; 

12. Stresses the importance of dialogue between the 
Panel, individuals, companies and States and requests in 
this regard that the Panel provide to the individuals, 
companies and States names, upon request, all information 
and documentation connecting them to the illegal 
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exploitation of the Democratic Republic of the Congo's 
natural resources , and requests the Panel to establish a 
procedure to provide the Member States, upon request, 
information previously collected by the Panel to help 
them take the necessary investigative action, subject to 
the Fanel f s duty to preserve the safety of its sources, 
and in accordance with United Nations established 
practice in consultation with the United Nations Office 
of Legal Affairs ." 

• \ 

Following this resolution of the Security Council parties 
(again) asked the United Nations and especially the Panel of 
Experts to be provided with such documentation and / or 
information in order to be able to present such defense before 
the deadline of the 31 st of March 2003 and in respect of 
Resolution 1457 (2003) and this was refused. 


Not-limited, the following fax 

messages 

and e 

-mails 

were send 

by legal counsel 

to request 

such documentation 

and / 

or 

information: fax 

messages 2 9 

1 January 

2003 

(3) , 

e-mail 

29 

January 2003 (6), 

e-mail 6 

February 

2003 

(4) , 

e-mail 

26 


February 2003, e-mail 10 March 2003, e-mail 26 February 2003, 
e-mail 10 March 2003, fax messages 10 March 2003 (3) , e-mail 
11 March 2003 (3), e-mail 14 March 2003, fax message 17 March 
2003, e-mail 17 March 2003 (2) . 


Legal counsel of client visited New York to meet with one 
Panel member, Mr. Bruno Chiemsky on the 19 March 2003, but was 
further denied any documentation or information at this 
occasion. 
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The Panel of Experts did not respect the Resolution of the 
Security Council 1457 (2003) , namely to respect the deadline 

to provide documentation and / or information regarding 
parties mentioned in the Report and this before the 31 st of 
March 2003 so consequently parties mentioned had nothing to 
defend themselves on at that time. 

Parties mentioned did respect Resolution 1457 (2003) . 


It is clear that the Panel of Experts also did not respect 
Resolution 1457 after the extension it obtained from the 
Security Council. 

There is a difference between providing real information and 
documentation or just pretending to give such information and 
documentation' where in reality the Panel was only interested 
in being able to formally allege that they respected the 
Resolution 1457, quod non. 

Giving a " summary" of allegations is not giving any 
information and/or documentation at all. 

6 . 

Parties have even presented themselves before the Public 
Prosecutors in Belgium and this strictly on their own 
initiative in order to ask the Public Prosecutor to start an 
invesLiyaLion in order to clear their names. An unorthodox 
request to be provided with justice. 

The Panel of Experts never provided any documentation and / or 
information to such judicial authority in Belgium or any other 
country. 
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Parties are not only confronted with a despicable method of 
"naming and shaming " but were even refused to verify any 
information and / or documentation and thus to be informed 
promptly of the causes of the accusations made against them 
and a fortiori to have any adequate time or facilities for the 
preparation of any accurate reply. 

I further refer to article 8, 10 and 11 of the Universal 
Declaration of Human Rights and especially article 6 of the 
Convention for the Protection of Human Rights and Fundamental 
Freedoms: 

"Article 6 - Right to a fair trial 

1. In the determination of his civil rights and 
obligations or any criminal charge against him, everyone 
is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal 
established by law. Judgment shall be pronounced publicly 
but the press and public may be excluded from all or part 
of the trial in the interests of morals, public order or 
national security in a democratic society, where the 
interests of juveniles or the protection of the private 
life of the parties so require, or to the extent strictly 
necessary in the opinion of the court in special 
-circumstances where publicity would prejudice the 
interests of justice . 

2. Everyone charged with a criminal offence shall be 
presumed innocent until proved guilty according to law . 


3 . Everyone charged with a criminal offence has the 
following minimum fights: 


255 



S/2002/1146/Add.l ! 


to 

he informed promptly, 

in 

a language 

which 

he 

understands and in detail, 

of the nature and 

cause 

of 

the 

accusation against him; 





to 

have adequate time 

and 

facilities 

for 

the 


preparation of his defence; 


c. to defend himself in person or through legal assistance 
of his own choosing or, if he has not sufficient means 
to pay for legal assistance, to he given it free when 
the interests of justice so require; 

d. to examine or have examined wi tneooeo against him and 


to obtain the 

attendance 

and 

examination 

of 

witnesses 

on his behalf 

under the 

same 

conditions 

as 

witnesses 


against him; 


e. to have the free assistance of an interpreter if he can 
not understand or speak the language used in court." 

The Panel of Experts put all such elementary rights aside. 
(Cfr. Infra) 

7. 

The United Nations has only asked the Panel of Experts - and 
given a mandate to the Panel of Experts - to evaluate possible 
actions to be taken by the Security Council and to advise the 
Security Council on recommendations to be made to the 
international community, meaning countries, in order to ensure 
the evolution of the peace process in the Democratic Republic 
of the Congo. 

The Panel never received a mandate to attack private business 
people and / or companies. 


256 


S/2002/1146/Add. 1 

The Panel of Experts also never even had the possibility to 
compel testimony or documents and never had any judicial 
authority whatsoever and recognised this explicitly. 

This means that the Panel of Experts at most received some 
dubious information on a strictly voluntary basis and did not 
have any means to verify whatsoever with regard to such 
inf oriualiun that, was given to them. 


8 . 

Such judicial authority was given to the Belgian Senate's 

) 

commission "Great Lakes ", which in Belgium obtained similar 
authorities as a Judge of Instruction to perform an 
investigation. 

Following the 3 reports of the Panel of Experts, this Belgian 
Investigating Commission of the Senate conducted an 
investigation and published its findings with a report on the 
20 th February 2003. 

Parties were summoned and appeared before this Senate's 
Commission a.o. to give a declaration under oath. 

After investigation, the Senate's commission concluded the 
following: 


"The Commission has noted that several companies and / or 
persons, mentioned in the UN-report, have not been heard 
on forehand, which jeopardizes their rights of defence. 

Moreover the work of the Commission was made more 
difficult in view of the fact that she was not provided 
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with any evidence and / or indications that should 
support the allegations in the UN-reports. " (Free 
translation, report Senate Commission dd. 20 February 
2003, p. 2 § 1) 

Also: 

"From the beginning of her activities, the Commission had 
been confronted with the lack, of legal, sufficient and 
workable definitions in the UN-reports of the concepts 
"legal and illegal" and "plundering"." (See report 
Belgian Senate f s Commission dd. 20 February 2003, p. 7 § 
5.1) 

Also: 


"Economic activities or trade with companies or persons 
in each of the territories in the DRC can in itself not 
be considered illegal." (See report Senate’s Commission 
dd. 20 February 2003, p. 7 § 5.3) 

"The Commission asks the Government to insist with the 
United Nations to come to a more clear description of the 
concepts legal and illegal and of plundering of natural 
resources and this in view of further activities of the 

United Nations Panel." (See report Senate’s Commission, 
P . 7 § 5.9) 

And: 

"The Commission has noted that the United Nations only 
issued embargos against countries like Angola, Sierra 
Leone and Liberia, and therefore trade with other 
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countries and even conflict areas must be consider ed as 
legal.” (See report Senate’s Commission, p. 19 § 3.1.6.) 


And: 

"With regard to the allegations formulated by the UN 
Panel against a number of diamond companies that OECD- 
guidelines would not have been respected, the Commission 
states that (not withstanding the fact that only concerns 
guidelines that are not enforceable) such guidelines are 
not even applicable for the diamond companies concerned 
because they can not be considered as multinationals. 
Above that, the Commission is of the opinion that the UN 
Panel must clarify which aspects of guidelines would not 
have been respected." (See report Senate’s Commission, p. 
22 § 3.2.1) 

And in conclusion: 

"In this context and based on the available information, 
the Commission has to conclude that with regard to the 
concerned diamond companies no legal, incriminating 
elements can be found a nd that these diamond companies 
have acted in good faith." (See report Belgian Senate’s 
Commission, p. 23) 

The Belgian Senate’s Commission also noted that the Panel of 
Experts was clearly not infallible, since the Panel of Experts 
already needed to clear names of companies they named and 
shamed without hesitation before: 
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"The Commission, based on available information, joins 
the consideration mentioned in the second UN~report where 
it is stated that the company (Arslanian Freres) was 
mentioned unjustly in the first report and therefore has 
cleared this company (See report Belgian Senate 1 s 
Commission, p. 26, § 3.2.5.) 


9. 

Parties mentioned have as their most important activity the 
trade and / or the import and the export of diamonds. 

They have had until the publication of the Report an 
irreproachable reputation in the diamond trade and this for 
many years. 

The diamond trade in Antwerp is concentrated on a relatively 
small surface, being in practice 2 streets (Hoveniersstraat 
and Schupstraat) where all well-established companies that do 
business in diamonds are situated. It is a matter of common 
knowledge as well as an economic fact that the diamond trade 
in Antwerp (or elsewhere) fundamentally relies on confidence 
and "hear-say ". 

A good reputation in the diamond trade is essential, even 
vital, for every diamond dealer or every company that does 
business in diamonds. 

The reputation of parties mentioned has been irrevocably 
damaged by the Report of the Panel of Experts on the Illegal 
Exploitation of Natural Resources and other forms of Wealth of 
the Democratic Republic of the Congo dd. 8 OCTOBER 2002 
(S/2002/1146) . 
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10 . 

In contradiction to what is stated or suggested in this report 
parties mentioned emphasize not to be conflict diamond 
dealers, or to be members of "clans " or associated with such 
clans, criminal organizations or criminal activities or to 
have done any illegal or unethical activity. 

Every appearance of their name in the media with regard to the 
report - even while defending their name - only results in 
more unnecessary publicity and additional damage to the 
reputation. 

Several international newspapers and other news channels have 
picked up the name of parties mentioned in respect to the 
report and negative publicity is unavoidable and beyond 
repair. 

Banks have revoked and/or threatened to withdraw credit lines 
and major clients suspended all further transactions, afraid 
to be connected to someone so strongly accused by the United 
Nations where in fact the Panel is not the United Nations. 


11 . 

It is a basis principle in any democratic state that persons 
who are accused have minimum rights to defend themselves. 

In the report of the Panel of Experts, made public on the 
Internet, people and companies were named and accused without 

being heard and even without any reasonable possibility to 
reply. 
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For the record it can be noted, as general rules, that: 

a) Parties mentioned have a respected business and do not deal 
in conflict diamonds or conduct any illegal or illegitimate 
activities; 

b) Parties mentioned were not allowed to defend themselves 
with a full knowledge of the facts and minimal to be able to 
know some motive or fact that would make a minimum of control 

possible, quod non; 

c) To avoid arbitrariness it is necessary that some concrete 
facts and elements, on which the allegations would be based, 
are at least retrievable, quod non; 

d) Declaring without any proof or fact that parties mentioned 
would be conflict diamond dealers and or criminals or have 
done something illegal or unethical should be considered as an 
act of slander and defamation. 

Parties mentioned refute categorically the baseless 
accusations and inform that: 

a) They never received dialogue or information and/of 

documentation from the Panel of Experts. 

b) Have never been heard or invited by the Prosecutor in 
Belgium, any police organization or any other authority 

c) Have never been involved in any criminal or illegal 
activity 

d) Have a legitimate business operation asserted by 

documents from the High Council and the Diamond Office in 
Antwerp, checked for the origin by the customs 


262 



S/2002/1146/Add.l 


authorities and forwarded to the HRD Diamond Office 
Antwerp (Diamond High Council). 
e) Are situated in the heart of Antwerp working closely with 
the most respectable representatives in the Diamond 

business 

12 . 

It is unlikely that when a person or company stands accused by 
a Panel Report, a democratic Government would give support 
unless it is sure of your correctness whereas all imports from 
diamonds are legal and a full audit can be provided. 

The definition of a conflict diamond itself could be rendered 
meaningless. According to the World Diamond Council a 
"conflict diamond" is a diamond imported in violation of law 
or resolutions of the United Nations, intended to end trade in 
diamonds extracted from "Conflict Regions". Obviously, having 
imported diamonds legally into Belgium and in accordance with 
UN resolutions makes a diamond not a conflict diamond 
according to the World Diamond Council or any other standard. 

It should also be clear that parties mentioned are fully 
committed to the UN's position relating to conflict diamonds. 


13. 

Parties mentioned defend themselves with the firmness and the 
certitude of being wrongly accused. 
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It needs no argument that an enormous injustice is committed 
and it is a shame when, in the name of the United Nations, 
persons and companies are branded worldwide on the internet, 
merely based on rumors, false information or hearsay, without 
any further interest in the accuracy of the information that 
is spread or the severe consequences for the people involved. 

In such case arbitrariness rules and everyone that is pointed 
at is declared an outlaw without any further defense. 

Parties mentioned are well aware that representatives of 
Member States to principal and subsidiary organs of the United 
Nations enjoy immunity from legal process in respect of words 
spoken or written and all acts done in capacity as such a 
representative. Parties mentioned are also aware that, 

moreover, the United Nations also enjoys immunity from every 
form of legal process. That having been said, parties 
mentioned only requested the opportunity to present their 
defense, to have their arguments verified and to be confronted 
directly with any information that would be held against them 
and this was simply denied in breach with Resolution 1457 
(2002) that ordered the Panel to do so. 


14. 

In the report of the Panel of Experts it is nowhere stated 
which "evidence" would allow to utter accusations against 
parties mentioned. 

At most one is rendering a self-account, where one should 
accept that only information would have been used that has 
been confirmed by more than one source? 

The Panel calls a summary of the allegations "evidence"...? 
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This way nothing more than "belief" is requested for the used 
working-method/ without the necessary effort to show what 
"reliable" information would be at hand and what verifiable 
criteria would have been used. 

It is also to easy to us the term " known to intelligence 
services and police organizations " 

(See report § 34 page 9) 

Of which services and organizations is the Panel talking 
about? 

Parties mentioned have been living and working in Belgium for 
years at the same address in Antwerp, together with their 
family. 

Parties mentioned have a clean criminal record, have never 
been accused of anything illegal by the authorities and have 
never been invited to give any declaration or even answer any 
question by such authorities. 

15. 

There is a clear contradiction in the report. 


If the information would be correct - which it is not - there 
would at least have been a disturbance.in some way by Belgian 
or other authorities and at least someone would have been 
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interrogated, accused or under investigation (if not 
arrested), quod non. 

If the investigation of such criminal activities however, were 
to be held so secretive that they are only known to " 
intelligence services " it would be incredible to publish such 
secret information worldwide on the Internet in a report that 
is read by millions of people. 

Parties mentioned can only base themselves on the certainty 
that they have not infringed any embargo or law and that they 
did not, neither directly, nor indirectly, nor in person, nor 
as a middleman, nor by means of companies or third parties, 
not in any other way of form dealt in so-called conflict 
diamonds or have been associated with any criminal or 
unethical activity. 

A legal adage states "negativa non sunt probanda", which means 
that negative facts cannot be proven. 

The above-mentioned adage is based on the idea that it is 
practically impossible to give evidence of a negative fact. 

How can someone (or a company) proof that he (it) did not do 
something during a well-defined period of time? 

The only possibility that is available is to proof an opposiLe 
positive fact or a series of positive facts that can exclude 
the negative fact. 

If parties mentioned would have been contacted before the 
publication of the report on the Internet, damage could have 
been avoided and parties mentioned would have been able to 
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show on forehand that the information the Panel obtained was 
clearly false. 

The Panel was invited on numerous occasions to provide a copy 
of one record of proof against parties mentioned, that cannot 
exist for the simple reason that parties mentioned did not do 
what they are accused of. 

Providing a summary of allegations, made up by the Panel 
itself, and handing over one additional document, an official 
import license for one shipment, is no evident whatsoever. 

This meets only the letter of the Resolution 1457, not the 
spirit! 


16 . 

Parties mentioned have to suppose - for the time being - that 

i 

the Panel should have received some information that has led 
to the mentioning of their names in the report. 

Parties mentioned have to accept - for the time being - that 
wrong and false information has been provided, by which the 
Panel could have been misled and bad intent cannot be excluded 
where such negative publicity favors some competitors. 

Parties mentioned however are left in the dark and did not 
receive any ,information and/documentation and/or explanation 
from the Panel. 

It is in the interest of the Panel to test the truthfulness 
and the reliability of the information received together with 
the requestors and based upon the data they provide. 
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On at least two occasions a Panel of Experts made wrong 
accusations in a report and a correction had to be made after 
presentation of the defense: 


17 . 

Xn the f ir 3 t report/ published on the Internet, of this Panel 
of Experts regarding the Democratic Republic of Congo dd. V2 
April 2001 (S/2001/357) a firm ARSLANIAN FRERES NV was heavily 
accused as follows: 

"ARSLAN I AN, the conflict diamond dealers in the Eastern 
Democratic Republic of the Congo, provided on average 
2.000.000$ per year, each directly to the Congo desk ..." 

(See Report Panel of Experts of 12 April 2001, p.29, nr. 127) 

After ARSLANIAN FRERES NV defended it on these accusations the 
name was completely removed from the final report and, on the 
contrary, in annex IV of the report the Panel of Experts 
expresses its deep appreciation and gratitude towards 
ARSLANIAN FRERES for having assisted the Panel of Experts in 
making the report (see annex IV report s/2002/1146) 

ARSLANIAN FRERES was wrongfully accused and a correction was 
made, much to the honor of the Panel of Experts. 


18 . 

The same happened with a firm called MACKIE DIAMONDS in 
Antwerp. 
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In the original report of the Panel of Experts regarding 
Angola it was stated: 

"76. Azet Mohammed, who holds a British protected citizen 
passport, was arrested in March 2001. He was arrested for 
possession of a parcel of diamonds worth , $100,000. Mohammed 
was described as the "lieutenant" of diamond dealer, Ali Mackie 
Fuuad Abess, of Mackie Diamonds in Antwerp, a Lebanese diamond 
dealer who was also a dealer in Sierra Leonean diamonds. 
Mackie, who holds a United States passport , began working in 
Angola in late 1999. He was deported from Angola for 
possession of false papers when Mohammed was arrested. 
Jackie's activities in Angola are under investigation." 

(See letter Chairman Mr. Richard Ryan, Security Council 
Committee dd. 16.04.20.01, p. 20, nr. 7 6) 

Also these accusations were proven completely false and - 

after presentation of the defense - were corrected in a 
following report. 

"Correction 

221.Contrary to the information contained in paragraph 76 of 
the Mechanism's previous report (S/2001/363)., there is no 

person know as Ali Mackie Fouad Abess. Mr. Ali Mackie, who has 
never been known by name or nickname as Fuuad Abess, does not 
have any relationship with Mohammed Azet. Mr. Ali Mackie, a 
Belgian citizen of Lebanese origin, is the owner and director 
of Mackie Diamonds in Antwerp. He does not possess a United 
States passport. He was neither arrested in, nor deported 

from, Angola. While Mr. Mackie had business interests in 

Angola prior to 2000, the Angolan authorities have not 
reported any investigation into his activities in Angola." 
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(See UN report on Angola S/2001/966 dd. 12 October 2001, p.43, 
par. 221) 

At least these two clear examples prove that there certainly 
is a possibility that wrongful accusations were uttered and 
corrections are necessary. 

19. 

In spite of the damage that was done parties mentioned wanted 
to accept - for the time being - that the Panel acted in good 
faith and that it only concluded upon false, faulty or wrong 
information that has been given to them, if such information 
exists. 

To avoid arbitrariness it is necessary that the concrete facts 
and elements on which the allegation is based, are at least 
retrievable, quod non 

At least parties mentioned should have been allowed to defend 
themselves with a full knowledge of the facts and minimal to 
be able to know some motive that would make a minimum of 
control or contradiction possible, quod non 

I presume every reasonable man should agree that arbitrariness 
is unacceptable. 

From a normal cautious and careful person it can be expected 
that he seeks the truth by controlling his facts as much as 
possible and that he refrains from spreading rumors that could 
damage a party if he is not able to show the truthfulness of 
such rumors 
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20 . 

Declaring in public without being able to provide any proof or 
fact that parties mentioned would be involved in illegal or 
unethical activities would constitutes a crime of slander and 
defamation according to standards of many legislation, not 
only Belgian law. 

Parties mentioned could accept that the original goal of the 
Panel is a noble goal that deserves all means and attention 
but on the other side this does not mean that all elementary 
principles of law can be put aside and companies or persons 
can be branded based only on mere malicious rumors and 
allegations. 

In such case we honestly speak of a witch-hunt, were 
arbitrariness rules and everyone that is pointed at is 
declared an outlaw without any further defense. 

The term witch hunt is not farfetched if there is no control 
on the investigation, if there is an absolute immunity for the 
prosecutors, a complete anonymity regarding alleged sources of 
information, no necessity to present evidence, no possibility 
of contradiction, no possibility to defend or reply and in the 
end the accused is asked to accept what is to him only a 
pattern of slander and defamation. 


271 



S/2002/1146/Add. 1 

The Panel should not be allowed to hide behind the so-called 
safety of it sources and therefore being capable of providing 
no evidence whatsoever and to consider itself unbound by any 
due process of law. 

When in the medieval age the Inquisition wanted to protect a 
witness who was ready to testify that he/she had seen a 
suspect coiuiiiuiiica Ling with the devil the witness was allowed 
to appear in court with a mask, or hood, over the face. This 
wao how the court heard the "truth", and the witness was 
protected from the evil eye of the witch who might take 
revenge after being burned at the stake. 

What can not be allowed, if we do not want to turn back the 
clock 500 years, under any circumstances is the permanent 
concealment of the identity of so-called witnesses, neither 
the refusal to present any document or the content of any 
declaration whatsoever and this on "grounds of 
confidentiality" 

One can ask what kind of witness would exist that can give the 
Panel confidential information and then can refuse to answer 
further questions as to how such information was obtained, or 
even the accused to verify the content of a declaration. 

Going on the statements of the Panel itself as a rule this 
could be an undercover agent, who have been necessarily 
operating illegally in foreign countries in order to collect 
information that cannot be obtained by regular means. 

It is clear that such "evidence" can not be excepted as valid 
and such clandestine witnesses can not be believed at all, 
more over where it is not even certain that the Panel is 
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basing itself only on information received from undercover 
agents but could also exclusively be receiving very dubious 
information from competitors of parties concerned or any other 
party with an interest to damage parties concerned. 

The court in Antwerp, which can be quoted as follows, gave a 
relevant judgment: 

"By the public prosecutor no further information is 
givon, nor is there a document rendered regarding the 
fact . In a former cession already & postponement was 
given in order to obtain permission from the State r s 
Security Services to deliver documents in order to be 
able to judge the related, serious facts . For one reason 
or another no documents are rendered . 

It is unacceptable that certain facts are quoted by the 
Sta te ' s Securi ty Services without producing any document 
of whatsoever to substantiate this allegation and without 
any right of the concerned person to defend himself. 

Such an attitude witnesses an unacceptable disapproval for 
the rights of defense . As much unacceptable is the fact 
that the court would be expected to judge a person without 
the judge even being able to render any control or to be 
able to judge a fact that is quoted against the concerned 
person..." (See Rb. Eerste Aanleg Antwerp, 12 February 2001, 

ongepubl., Seber / OM). 

It is ’of course unacceptable that any Panel would be able to 
give unfounded allegations from a position of complete 
anonymity and immunity towards companies and persons and that 
these accused companies of persons should be sanctioned or 
even threatened in their existence, without any appropriate 
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right of defense, especially if this is done under the name of 
the United Nations. 

21 . 

The company DIAGEM BVBA was started in 1985. 

Mr. Hasmukh J. Patel has been the managing director of this 
company since this date. 

In 1996 he was joined in the company by his nephew Mr. Nilesh 
C. Patel, who became the second managing director of the 
company. 

They are respectively the second and the third generation in 
the diamond business. 

In the whole history of the company there never had any 
problems with any legal authority whatsoever. 

DIAGEM BVBA enjoyed a very good reputation in Antwerp and in 
India. 

Normally DIAGEM only buys from the local Antwerp market as 
this is one of the major markets for rough diamonds and then 
the company exports these diamonds to India. 

DIAGEM does noL have any branch in any other country and is 
only based in Antwerp. 

DIAGEM - during the whole of its existence - only made three 
imports from the DRC and this in the year 2001 for a total 
amount of 710.696,13 USD. 
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DIAGEM never had any other imports from the DRC or even from 
Africa before or after these three, exceptional imports. 

The imports were done by an Indian client of DIAGEM BVBA, on 
his initiative, who bought the goods in the DRC and send them 
to DIAGEM in Antwerp. 

The goods were accompanied by an invoice from a company MBC 
further totally unknown to DIAGEM BVBA. 

DIAGEM only asked permission from the Diamond Office to import 

. / 

the goods from the DRC and the goods were imported through the 
Diamond Office and cleared by the Customs Department. 

Since DIAGEM BVBA had never worked in the DRC the company was 
totally unacquainted with the political climate in the DRC and 
did not know the company MBC or any other person working in 
the DRC. 

DIAGEM BVBA acted in good faith. 

The three imports that were done in 2001 from the DRC are 
exceptional not only in time but also with regard to the 

amounts that are neglectable in view of the total turnover of 
the company. 


The total turnover of the company in 2001 was 15.070.5G4 ,61 
USD. 

22 . 

Parties mentioned were ready to be confronted with each 
document, declaration or any other information that would have 
given rise to the mentioning of their name and the incorrect 
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accusations coupled hereto and from which confrontation it 
would have been crystal clear that the requestors have been 
wrongly accused. 

In breach with Resolution 1457 (2003) of the Security Council 
the Panel of Experts refused to provide any documentation and 
/or information as it was ordered to by the Security Council 
to do before 31 March 2003 and did not comply with it, not to 
the letter and certainly not to the spirit of the Resolution. 

The only conclusion can be that the name of parties concerned 
should be cleared and explicit correction should be published. 


Yours Sincerely, 

For the requestors, their Attorney at law, 


Mr. M. De Block 
Antwerp, 27th of May 2003 

K?Ci 02 - 09(57 GK 
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Reaction No. 40 i 

t . 

From the desk of Mr. Marc De Block 
Attorney at law 
Antwerp - Belgium 


FINAL ATTACHMENT TO REPORT PANEL OF EXPERTS ON 

DRC 

On behalf Of KOMAL GEMS NV 


To the attention of 

SECURITY COUNCIL UNITED NATIONS 

PANEL OF EXPERTS 

UNITED NATIONS 

EXPNATDRC/UNON 


REF : Resolution 1457/2003 

AT THE REQUEST OF : 

1. a company according to Belgian law, the company NV KOMAL 
GEMS, with registered office at Hoveniersstraat 2 box 347, 
2018 Antwerp 

(Hereinafter called "parties mentioned .") 

Represented by Mr. Mere De Bluck, attorney aL law in Belgium, 
having his office Vlaamse Kaai 54-57 at 2000 Antwerp, Belgium. 

1 . 

The Panel of Experts on the Illegal Exploitation of Natural 
Resources and other Forms of Wealth in the Democratic Republic 
of the Congo was appointed on request of the Security Council 
dated 2 June 2000 (S/REST/2000/20) 


277 


S/2002/1146/Add.l j 

The original mandate of the Panel was: 

to follow up on reports and collect information on all 
activities of illegal exploitation of natural resources and 
oLher fuims of wealth of the Democratic Republic of the Congo, 
including the violation of the sovereignty of that country; 

- to research and analyze the links between the exploitation 
of the natural resources and other forms of wealth in the 
Democratic Republic of the Congo and the continuation of the 
conflict; 

- to revert to the Council with recommendations. (S/2001/357, 
p. 3) 

A first report was published the 12 th of April 2001 
(S/2001/357). 


The Panel’s mandate was extended until the 30 th November 2001 


(S/2001/951). 






A second report was 

(S/2001/1072) . 

published 

the 

13 th 

November 

2001 

A third report was 

(S/2002/1146). 

published 

the 

16 th 

October 

2002 


The Security Council took a new resolution on the 24 th January 
2003 (Resolution 1457/S/RES/1457/2003) 
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Following the text of Resolution 1457 (2003) of the Security 

Council dd. 24/01/2003, the Panel of Experts was explicitly 
requested "to provide parties concerned, all information and 
documentation, connecting- them to the illegal exploitation of 
the Democratic Republic of the Congo r s natural resources 
and/or as being in contravention with OECD-guidelines". 

A first deadline was set before the 31 st of March 2003, whereas 
the Panel would then have to publish our reactions as an 
attachment to their report, no later than 15 th of April 2003. 

Arguments however had to be deposited without having received 
any information and/or documentation from the Panel before the 
31 st of March. 

Just before expiration of the deadline of 30 th of March 2003 
the Panel of Experts asked and obtained (for itself) an 
extension from the Security Council to provide such 
information / documentation, this time before the end of May 
2003. 

Following this Resolution 1457 - the defense notes on behalf 
of parties concerned, were already sent on 24th of March with 

request to publish these before 15 April 2003 as annex to the 
Report in accordance with Resolution 1457. 


In view of the fact that we didn’t receive any information and 
/ or documentation - and this despite numerous requests - from 
the Panel - and this in breach with the resolution - the 
defense remained limited. 
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As from the same day, the 24 March 2003 a Note was published 
on the Internet by the President of the Security Council 
stating: 

"Following consultations among the members of the 
Security Council, they have decided, in order to give 
more time to the individuals, companies and States 
wishing to send to the Secretariat their reactions to the 
findings of the last report of the Panel of Experts on 

the Illegal Exploitation of Natural Resources and Other 
Forms of Wealth of the Democratic Republic of the Congo 
(S/2002/1146), to extend the deadlines set out in 
paragraph 11 of Security Council resolution 1457 (2003) 

of 24 January 2003. Those individuals, companies and 

States named in the Panel's last report are invited to 

send their reactions to the Secretariat no later than 31 
May 2003, in order for these reactions to be published no 
later than 20 June 2003." 

The Panel did not attempt to visit or hear people and 

companies they named and shamed in their reports and this 
since 2nd June 2000 or being a period of almost three years... 1 

According to the Decisions of the Court of Human Rights ( Hof 
Mensenrechten ) (3e afd.) nr. 29731/96, 13 February 2001 
(trombach / Frankrijk), the right ot everyone charged to be 
effectively defended and represented by a lawyer, assigned 
officially If need be. Is fundamental and according to 

Articles 6 §§ 1 and 3 (c) of the Convention on Human Rights 

has the right to defend himself in person or.. through legal 

assistance of his own choosing. 
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Invitations by the Panel to finally come to Nairobi, Kenya 
was first sent 9th April 2003 and this to come to Nairobi 
between 14 and 30 April 2003 ...! 

The Panel had to know - and was even informed explicitly - 
that many or most diamond offices in Belgium were closed for 
the Easter Holidays in this exact period and would not reopen 
until 28 of April 2003. 

10 to 12 people had to stop all their normal activities and 
had to rush to Nairobi from all over the world on request of 
the Panel and this in such a period, on such short notice 
after the Panel had three years to invite, hear and or see 
anyone, anywhere they liked. 

Translators, they were told, they could find for themselves 
and it was mentioned that also "lawyers were welcome". 

The Panel stated further : 

"The degree of cooperation already developed between...and 
the Panel suggests that this meeting could produce 
positive outcomes. Including arriving quickly at a 
mutually satisfactory solution to this matter..." 

stating that " Information " could only be handed over for 
review in face-to-face meetings made such proceedings a 

charade. Under such pretext no reasonable control or 

contradiction of information was reasonably possible and it 
entitled the Panel to show whatever they wanted and to give 
any explanation they want in a report afterwards on what they 
so-called presented as information. 
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My clients did not want to be made part of such kind of 
simulation, as it appeared only intended to give the Panel a 
formal opportunity to write in a final Report that all people 
and companies were invited, seen and heard and confronted with 
" evidence" in face to face meetings, while in reality no 
such real possibility of verification, contradiction and/or 
marginal control on any information was rendered. 

Representation by an attorney or any other means of 
communication, were rejected and this despite efforts from the 
Belgian Ministry of Economic Affairs to send information / 
documentation through their diplomatic services. 

The Panel stated on forehand that no documentation or 
information would be given to anyone unless they personally 
came to Kenya. The Panel would not grant any meetings with 
legal representation unless one or more of his clients in 
person accompanied the attorney. 

All parties concerned were obliged to travel in person to 
Nairobi as from the 23 rd of April 2003. 

Very limited appointments were granted and to each party was 
given approximately 5 to 10 minutes time, although the Panel 
alleges it speed "5 hours" in total on 9 different parties... 

Relevant is that no explanation whatsoever was given by the 
Panel and the Panel handed over its so-called "evidence ". 

What the Panel called "evidence" could be regarded as 
completely ridiculous if the case was not so tragic. 
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Each party was given one (1) page, typed by the Panel of 
Experts itself and only containing a summary of the 
accusations itself. 

For KOMAL GEMS one of her own official import documents was 
added, also one page. 

So the Panel wants to present as evidence a summary made by 
itself of the accusations it made and an official import 
licence^ publicly known because used by KOMAL GEMS. 

Parties concerned were asked to sign this document after which 
they could receive a copy. 

If they refused to sign, they could not get a copy. 

It is clear that until today the Panel of Experts has not 
respected the resolutions of the Security Council and has not 
provided any information and/of documentation as it was 
requested to do by the Security Council. 

The composition of the Panel was changed during the reports 
and different people and companies were named and shamed in 
the different reports. 

2 . 

All reports of the Panel of Experts were immediately published 
on the Internet and therefore considered to be authoritative 
and trustworthy, although the United Nations itself had no 
control over the content of such reports. 
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Banks in Belgium closed accounts, the R. C. President Kabila 
fired several government officials implicated by a Panel and 
third parties like the Beers asked clients not to deal with 
companies accused in the report of the Panel of Experts. 

The result for people and companies mentioned was devastating. 

The Panel of Experts never published or rendered any evidence 
or oven information on which it based its findings and this 
despite numerous requests by parties mentioned in the report, 
by governments, national prosecutors and even a Senate 
Committee. 

Only at the very last moment a document was created and given 
and this only to enable the Panel to say that "documentation" 
was given, quod non. 

The Panel of Experts never gave any information about general 

guidelines it would have is used for making such reports or 

< 

required standards of proof it utilized. 

The practice of "naming and shaming " is unworthy for the 
United Nations and did not even follow elementary guidelines 
or general principles of law or eLhics. 

The Panel of Experts never even set out any ethical guidelines 
it might have used or created any mechanism of communication 
to consult with member states, other organizations or parties 
mentioned in their reports. 
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The Panel did not attempt to visit or hear people and 
companies they named and shamed in their reports and many 
parties rightfully expressed their outrage that the Panel of 
Experts: 

* tailed to contact parties mentioned or even Lo ask for their 
comments and 

* never publicized any shred of evidence leading to their 
conclusions or made such evidence available to parties 
concerned, or at least to member states and their judicial 
authorities. 

These comments still stand today. 

It should be clear to any reasonable man that grave 
allegations should be backed by high evidentiary standards, 
quod non. 

> 

The Panel of Experts did not use such standards. 

There was not even a procedure that allowed people or 
companies that had been accused to even know what kind of 
evidence was used where the Panel of Experts just preferred to 
publicly tarnish and destroy the reputation of a great number 
of companies and people. 


A 3 it wqo mentioned from the outset by the Panel itself, the 
principle of naming and shaming was "high on their priority 
list " and this without any explanation, any reasonable 
standard or any right of defense. 


285 



S/2002/1146/Add.l 

The danger of accusations made without a due process are clear 
and such accusations not only damage the people and companies 
involved, but also undermine the credibility of the United 
Nations past, present and future panels. 

With regard to the firm NV KOMAL GEMS, this company was NOT 
mentioned in the list of companies for which financial 
restrictions or travel bans were proposed. 

The company was only listed in Annex 3 of Report S/2002/1146 
as a company considered to be in violation of OECD-^-guidelines 
for multinational enterprises, quod non. 

Whereas: 

• \ 

- this company mainly provides itself on the Antwerp Diamond 
Market ; 

- there were only very limited purchases from the DRC ; 

- all purchases from the DRC stopped completely even before 
the publication of the third Report of the Panel of Experts ; 

- OECD guidelines are not enforceable ; 

- OECD-guidelines are not applicable for the company NV KOMAL 
GEMS, since the firm NV KOMAL GEMS is not a multinational. 

- it was never explained by the Panel of Experts which aspects 

of such guidelines would not have been respected. 

- the limited trade that was done from the DRC (only a few 
invoices) was completely legal and such imports were done 
through the Diamond High Council and the Diamond Office in 
Antwerp, Belgium. 
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Also after Resolution 1457 the Panel never gave any 
explanation on why and how OECD-guidelines would have been 

broken by KOMAL GEMS. 

3. 

The practice of " naming and. shaming " as it was used by the 
Panel of Experts contravenes to the following articles in the 
Universal Declaration of Human Righto : 

PREAMBLE 

Whereas recognition of the Inherent dignity and of the 
equal and inalienable rights of all members of the human 
fami ly is the foundation of freedom, justice and peace in 
the world. 

Whereas disregard and contempt for human rights have 
resulted in barbarous acts which have outraged the 
conscience of mankind, and the advent of a world in which 
human beings shall enjoy freedom of speech and belief and 
freedom from fear and want has been proclaimed as the 
highest aspiration of the common people. 

Whereas it is essential, if man is not to be compelled to 
have recourse, as a last resort, to rebellion against 
tyranny and oppression, that human rights should be 

protected by the rule of law, 

Whereas it is essential to promote the development of 
friendly relations between nations. 

Whereas the peoples of the United Nations have in the 
Charter reaffirmed their faith in fundamental human 
rights, in the dignity and worth of the human person and 
in the equal rights of men and women and have determined 
to promote social progress and better standards of life 
in larger freedom, 
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Whereas Member States have pledged themselves to achieve / 
in co-operation with the United Nations, the promotion of 
universal respect for and observance of human rights and 
fundamental freedoms, 

Whereas a common understanding of these rights and 
freedoms is of the greatest importance for the full 
realization of this pledge f 

• • • 

Article 2. 

Everyone is entitled to all the rights and freedoms set 
forth in this Declaration, without distinction of any 
kind, such as race, color, sex, language, religion, 
political or other opinion, national or social origin, 
property, birth or other status. Furthermore, no 
distinction shall be made on the basis of the political, 
jurisdictional or international status of the country or 
territory to which a person belongs, whether it be 
independent, trust, non-self-governing or under any other 
limitation of sovereignty. 

Article 6. 

Everyone has the right to recognition everywhere as a 
person before the law. 

Article 7. 

All are equal before the law and are entitled without any 
discrimination to equal protection of the law. All are 
entitled to equal protection against any discrimination 
in violation of this Declaration and against any 
incitement to such discrimination. 

Article 10. 
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Everyone is entitled in full equality to a fair and 
public hearing by an independent and impartial tribunal, 
in the determination of his rights and obligations and of 
any criminal charge against him. 

Article 11. 

(1) Everyone charged with a penal offence has the right 

to he presumed innocent until proved guilty according to 
law in a public trial at which he has had all the 

guarantees necessary for his defense. 

(2) No one shall be held guilty of any penal offence on 

account of any act or omission which did not constitute a 
penal offence, under national or international law , at 

the time when it was committed. Nor shall a heavier 

penalty be imposed than the one that was applicable at 
the time the penal offence was committed. 

Article 12. 

No one shall be subjected to arbitrary interference with 
his privacy, family / home or correspondence, nor to 

attacks upon his honor and reputation. Everyone has the 
right to the protection of the law against such 
interference or attacks. 
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The refusal to give any opportunity to be heard on forehand 
and to give any defense afterwards or to be provided with any 
documentation and/or information is a flagrant violation of 
the above articles of the Universal Declaration of Human 
Rights. 


It is also in violation of similar articles in the Pact of New 
York and the European Treaty on Human Rights. 

4 . 

Immediately upon publication of the report, the Panel of 
Experts was requested numerous times to give even the smallest 
opportunity to present a defense. 

The legal counsel requested an opportunity at any given place, 
time and date to present a defense and to be provided with any 
documents and / or information on the following occasions : 

* fax messages 28 October 2002 (6) 

* fax messages 6 November 2002, fax to United Nations 7 
November 2002, fax to United Nations 13 November 2002 (3) 

* e-mail 21 November 2002, e-mail 25 November 2002, visit New 
York 18 November 2002, e-mail 3 December 2002, e-mail 10 
December 2002 

Parties mentioned never received any documentation and / or 
information or any reasonable opportunity to present their 
defense before the Panel of Experts. 

Only at the last moment the Panel mad a futile attempt to 
enable itself tot state that "the letter" of Resolution 1457 
would have been respected, quod non (see supra). 
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5. 

Resolution 1457 (2003) stated clearly: 

"9. Stresses that the new mandate of the Panel should 
include : 

Further review of relevant data and analysis of 
information previously gathered Joy the Panel, as well 
as any new information, including specifically 
material, provided by individuals and entities named in 
the previous reports of the Panel, in order to verify, 
reinforce and, where necessary, update the Panel f s 
findings, and/or CLEAR parties named in the Panel r s 
previous reports, with a view to adjusting accordingly 
the lists attached to these reports; 


11. Invites, in the interests of transparency, 
individuals, companies and States, which have been named 
in the Panel's last report to send their reactions, with 
due regard to commercial confidentiality, to the 
Secretariat, no later than 31 March 2003, and requests 
the Secretary-General to arrange for the publication of 
these reactions, upon request by individuals, companies 
and States in the report of 15 October 2002, as an 
attachment to this report, no later than 15 April 2003 ; 

12. Stresses the importance of dialogue between the 
Panel, individuals, companies and States and requests in 


this regard that the Panel provide to the individuals. 


companies and States 

names, upon 

request. 

all information 

and documentation 

connecting 

them to 

the 

illegal 

exploitation of the 

Democratic 

Republic 

of the 

Congo's 


natural resources, and requests the Panel to establish a 


procedure to provide the Member States, upon request, 
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information previously collected by the Panel to help 
them take the necessary investigative action, subject to 
the Panel f s duty to preserve the safety of its sources, 
and in accordance with United Nations established 
practice in consultation with the United Nations Office 
of Legal Affairs. rr 

Following this resolution of the Security Council parties 
(again) asked the United Nations and especially the Panel of 
Experts to be provided with such documentation and / or 

information in order to be able to present such defense before 
the deadline of the 31 st of March 2003 and in respect of 
Resolution 1457 (2003) and this was refused. 

Not-limited, the following fax messages and e-mails were send 
by legal counsel to request such documentation and / or 

information : fax messages 29 January 2003 (3), e-mail 29 

January 2003 (6), e-mail 6 February 2003 (4), e-mail 26 

February 2003, e-mail 10 March 2003, e-mail 26 February 2003, 
e-mail 10 March 2003, fax messages 10 March 2003 (3), e-mail 
11 March 2003 (3), e-mail 14 March 2003, fax message 17 March 

2003, e-mail 17 March 2003 (2). 

Legal counsel of client visited New York to meet with one 
Panel member, Mr. Bruno chiemsky on the 19 March 2003, but was 
further denied any documentation or information at this 

UCUdijiuil . 

The Panel of Experts did not respect the Resolution of the 
Security Council 1457 (2003), namely to respect the deadline 

to provide documentation and / or information regarding 
parties mentioned in the Report and this before the 31 st of 
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■V 

March 2003 so consequently parties mentioned had nothing to 
defend themselves on at that time. 

Parties mentioned did respect Resolution 1457 (2003). 


It io clear that the Panel of Experts - also did not respect 
Resolution 1457 after the extension it obtained from the 
Security Council. 

There is a difference between providing real information and 
documentation or just pretending to give such information and 
documentation where in reality the Panel was only interested 
in being able to formally allege that they respected the 
Resolution 1457, quod non. 

Giving a " summary" of allegations is not giving any 
information and/or documentation at all. 

6 . 

Parties have even presented themselves before the Public 
Prosecutors in Belgium and this strictly on their own 
initiative in order to ask the Public Prosecutor to start an 
investigation in order to clear their names. An unorthodox 
request to be provided with justice. 

The Panel of Experts never provided any documentation and / or 
information to such judicial authority in Belgium or any other 
country. 
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Parties are not only confronted with a despicable method of 
"naming and shaming " but were refused to verify any 
information and / or documentation and thus to be informed 
promptly of the causes of the accusations made against them 
and a fortiori to have any adequate time or facilities for the 

preparation of any accurate reply. 

I further refer to article 8, 10 and 11 of the Universal 

Declaration of Human Rights and especially article f> of the 
Convention for the Protection of Human Rights and Fundamental 
Freedoms: 

"Article 6 - Right to a fair trial 

1 . In the determination of his civil rights and 
obligations or any criminal charge against him, everyone 
is entitled to a fair and publ ic hearing within a 
reasonable time by an independent and impartial tribunal 
established by law. Judgment shall be pronounced publicly 
but the press and public may be excluded from all or part 
of the trial in the interests of morals, public order or 
national security in a democratic society, where the 
interests of juveniles or the protection of the private 
life of the parties so require, or to the extent strictly 
necessary in the opinion of the court in special 
circumstances where publicity would prejudice the 
iiiiei.esis of justice. 

2. Everyone charged with a criminal offence shall be 
presumed innocent until proved guilty according to law. 

3. Everyone charged with a criminal offence has the 
following minimum rights: 
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r 


to 

be informed promptly, 

in 

a language 

which 

he 

understands and in detail, 

of the nature and 

cause 

of 

the 

accusation against him; 





to 

have adequa te time 

and 

facilities 

for 

the 


preparation of his defence; 


c. to defend himself in person or through legal assistance 
of his ora choosing or, if he has not sufficient means 
to pay for legal assistance, to be given it free when 
the interests of justice so require; 

d. to examine or have examined witnesses against him and 


to obtain the 

attendance 

and 

examination 

of 

wi tnesses 

on his behalf 

under the 

same 

conditions 

as 

witnesses 


against him; 

e. to have the free assistance of an interpreter if he can 
not understand or speak the language used in court ." 

The Panel of Experts put all such elementary rights aside, 
(cfr. infra) 

7. 

The United Nations has only asked the Panel of Experts - and 
given a mandate to the Panel of Experts - to evaluate possible 
actions to be taken by the Security Council and to advise the 
Security Council on recommendations to be made to the 
international community, meaning countries, in order to ensure 
the evolution of the peace process in the Democratic Republic 

of the Congo. 

The Panel never received a mandate to attack private business 
people and / or companies. 
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The Panel of Experts also never even had the possibility to 
compel testimony or documents and never had any judicial 
authority whatsoever and recognised this explicitly. 

This means that the Panel of Experts at most received some 
dubious information on a strictly voluntary basis and did not 
have any means to verify whatsoever with regard to such 
information that was given to them. 


8 . 

Such judicial authority was given to the Belgian Senate T s 
commission "Great Lakes", which in Belgium obtained similar 
authorities as a Judge of Instruction to perform an 
investigation. 

Following the 3 reports of the Panel of Experts, this Belgian 
Investigating Commission of the Senate conducted an 
investigation and published its findings with a report on the 
20 th February 2003. 

■* 

Parties were summoned and appeared before this Senate's 
Commission a.o. to give a declaration under oath. 

After investigation, the Senate’s Commission concluded the 
following : 

"The Commie don has noted that several companies and / or 
persons, mentioned in the UN-report, have not been heard 
on forehand, which jeopardizes their rights of defence. 

Moreover the work of the Commission was made more 
difficult in view of the fact that she was not provided 
with any evidence and / or indications that should 
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support the allegations in the UN-reports." (free 
translation, report Senate Commission dd. 20 February- 
2003, p. 2 § 1) 


Also : 

"From the beginning of her activities, the Commission had 
been confronted with the lack of legal, sufficient and 

workable definitions in the UN-reports of the concepts 
"legal and illegal" and "plundering"." (see report 
Belgian Senate's Commission dd. 20 February 2003 , p. 7 § 
5.1) 

Also : 

"Economic activities or trade with companies or persons 
in each of the territories in the DRC can in itself not 
be considered illegal." (see report Senate's Commission 
dd. 20 February 2003, p. 7 § 5.3) 

"The Co mm ission asks the Government to insist with the 

United Nations to come to a more clear description of the. 
concepts legal and illegal and of plundering of natural 
resources and this in view of further activities of the 
United Nations Panel.” (see report Seiidle's Commission, 

p. 7 § 5.9) 

And : 

"The Commission has noted that the United Nations only 

issued embargos against countries like Angola, Sierra 
Leone and Liberia, and therefore trade with other 

countries and even conflict areas must be considered as 
legal." (See report Senate’s Commission, p. 19 § 3.1.6.) 
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r ' J 

And: 

"With regard to the allegations formulated by the UN 
Panel against a number of diamond companies that OECD- 
guldelines would nut have been respected r the Commission 
states that (not withstanding the fact that only concerns 

guidelines that are not enforceable) such guidelines are 
not even applicable for the diamond companies concerned 
because they can not be considered as multinationals. 
Above that f the Commission is of the opinion that the UN 
Panel must clarify which aspects of guidelines would not 
have been respected." {See report Senate’s Commission, p. 
22 § 3.2.1) 

And in conclusion: 

"In this context and based on the available information r 
the Commission has to conclude that with regard to the 
concerned diamond companies no legal, incriminating 
elements can be found and that these diamond companies 
have acted in good faith." (See report Belgian Senate’s 
Commission, p. 23) 

The Belgian Senate's Commission also noted that the Panel of 
Experts was clearly not infallible, since the Panel of Experts 
already needed to clear names of companies they named and 
shamed without hesitation before: 

"The Commission r based on available information, joins 
the consideration mentioned in the second UN-report where 
it is stated that the company (Arslanian Freres) was 
mentioned unjustly in the first report and therefore has 
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cleared this company." (See report Belgian Senate’s 
Commission p. 26, § 3.2.5.) 


5 . 

Parties mentioned have as their most important activity the 
trade and / or the import and the export of diamonds. 

They have had until the publication of the Report an 
irreproachable reputation in the diamond trade and this for 
many years. 

The diamond trade in Antwerp is concentrated on a relatively 
small surface, being in practice 2 streets (Hoveniersstraat 
and Schupstraat) where all well-established companies that do 
business in diamonds are situated. It is a matter of common 
knowledge as well as an economic fact that the diamond trade 
in Antwerp (or elsewhere) fundamentally relies on confidence 

and "hear-say 

A good reputation in the diamond trade is essential, even 
vital, for every diamond dealer or every company that does 
business in diamonds. 

The reputation of parties mentioned has been irrevocably 
damaged by the Report of the Panel of experts on the illegal 
Exploitation of Natural Resources and other forms of Wealth of 
the Democratic Republic uf the Congo dd. 0 OCTOBER 2002 
(S/2002/1146). 
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10 . 

In contradiction to what is stated or suggested in this report 
parties mentioned emphasize not to be conflict diamond 
dealers, or to be members of "clans " or associated with such 
clans, criminal organizations or criminal activities or to 

have done any illegal or unethical activity. 

Every appearance of their name in the media with regard to the 
report — even while defending their name - only results in 
more unnecessary publicity and additional damage to the 
reputation. 

Several international newspapers and other news channels have 
picked up the name of parties mentioned in respect to the 
report and negative publicity is unavoidable and beyond 
repair. 

Banks have revoked and/or threatened to withdraw credit lines 
and major clients suspended all further transactions, afraid 
to be connected to someone so strongly accused by the United 
Nations where in fact the Panel is not the United Nations. 


21 . 

it is a basis principle in any democratic state Uial persons 
who are accused have minimum rights to defend themselves. 

In the report of the Panel of Experts, made public on the 
Internet, people and companies were named and accused without 
being heard and even without any reasonable possibility to 
reply. 
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For the record it can be noted, as general rules, that: 

a) Parties mentioned have a respected business and do not deal 
in conflict diamonds or conduct any illegal or illegitimate 
activities; 

b) Parties mentioned were not allowed to defend themselves 
with a full knowledge of the facts and minimal to bo able to 
know some motive or fact that would make a minimum of control 
possible, quod non; 

c) To avoid arbitrariness it is necessary that some concrete 
facts and elements, on which the allegations would be based, 
are at least retrievable, quod non; 

d) Declaring without any proof or fact that parties mentioned 
would be conflict diamond dealers and or criminals or have 
done something illegal or unethical should be considered as an 
act of slander and defamation. 

Parties mentioned refute categorically the baseless 
accusations and inform that: 

a) They never received dialogue or information and/of 
documents Lion from Lhe Punel of Experts. 

b) Have never been heard or invited by the Prosecutor in 
Belgium, any police organization or any other authority 

c) Have never been involved in any criminal or illegal 
activity 

d) Have a legitimate business operation asserted by 

documents from the High Council and the Diamond Office in 
Antwerp, checked for the origin by the customs 
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authorities and forwarded to the HRD Diamond Office 
Antwerp (Diamond High Council). 
e) Are situated in the heart of Antwerp working closely with 
the most respectable representatives in the Diamond 
business 


12 . 

It is unlikely that when a person or company stands accused by 
a Panel Report, a democratic Government would give support 
unless it is sure of your correctness whereas all imports from 
diamonds are legal and a full audit can be provided. 

The definition of a conflict diamond itself could be rendered 
meaningless. According to the World Diamond Council a 
"conflict diamond" is a diamond imported in violation of law 
or resolutions of the United Nations, intended to end trade in 
diamonds extracted from "Conflict Regions". Obviously, having 
imported diamonds legally into Belgium and in accordance with 
UN resolutions makes a diamond not a conflict diamond 
according to the World Diamond Council or any other standard. 

It should also be clear that parties mentioned are fully 
committed to the UN's position relating to conflict diamonds. 


13. 

Parties mentioned defend themselves with the firmness and the 
certitude of being wrongly accused. 

It needs no argument that an enormous injustice is committed 
and it is a shame when, in the name of the United Nations, 
persons and companies are branded worldwide on the internet, 
merely based on rumors, false information or hearsay, without 

i 
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any further interest in the accuracy of the information that 
is spread or the severe consequences for the people involved. 

In such case arbitrariness rules and everyone that is pointed 
at is declared an outlaw without any further defense. 

Parties mentioned are well aware that representatives of 
Member States to principal and subsidiary organs of the United 
Nations enjoy immunity from legal process in respect of words 
spoken or written and all acts done in capacity as such a 
representative. Parties mentioned are also aware that, 

moreover, the United Nations also enjoys immunity from every 
form of legal process. That having been said, parties 
mentioned only reguested the opportunity to present their 
defense, to have their arguments verified and would be to be 
confronted directly with any information that would be held 
against them and this was simply denied in breach with 
Resolution 1457 (2002) that ordered the Panel to do so. 

14 . 

In the report of the Panel of Experts it is nowhere stated 
which " evidence" would allow to utter accusations against 
parties mentioned. 

At most one is rendering a self-account, where one should 
accept that only information would have been used that has 
been confirmed by more than one source? 

The Panel calls a summary of the allegations "evidence"...? 

This way nothing more than "belief" is requested for the used 
working-method, without the necessary effort to show what 
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"reliable" information would be at hand and what verifiable 
criteria would have been used. 

It is also to easy to us the term " known to intelligence 
services and police organizations ” 

(See report § 34 page 9) 

Of which services and or yanizcitions is the Panel talking 
about? 

i 

Parties mentioned have been living and working in Belgium for 
years at the same address in Antwerp, together with their 

family. 

Parties mentioned have a clean criminal record, have never 
been accused of anything illegal by the 'authorities and have 
never been invited to give any declaration or even answer any 
question by such authorities. 

15 . 

There is a clear contradiction in the report. 

If the information would be correct - which it is not - there 
would at least have been a disturbance in some way by Belgian 
or other authorities and at least someone would haw btjen 
interrogated, accused or under investigation (if not 
arrested), quod non. 

If the investigation of such criminal activities however, were 
to be held so secretive that they are only known to 
intelligence services H it would be incredible to publish such 
secret information worldwide on the Internet in a report that 
is read by millions of people. 
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Parties mentioned can only base themselves on the certainty 
that they have not infringed any embargo or law and that they 
did not, neither directly, nor indirectly, nor in person, nor 
as a middleman, nor by means of companies or third parties, 
not in any other way of form deair in so-called conflict 
diamonds or have been associated with any criminal or 
unethical activity. 

A legal adage states "negative non sunt probanda", which means 
that negative facts cannot be proven. 

The above-mentioned adage is based on the idea that it is 
practically impossible to give evidence of a negative fact. 

How can someone (or a company) proof that he (it) did not do 
something during a well-defined period of time? 

The only possibility that is available is to proof an opposite 
positive fact or a series of positive facts that can exclude 
the negative fact. 

If parties mentioned would have been contacted before the 
publication of the report on the Internet, damage could have 
been avoided and parties mentioned would have been able Lu 
show on forehand that the information the Panel obtained was 

i 

clearly false. 

The Panel was invited on numerous occasions to provide a copy 
of one record of proof against parties mentioned, that cannot 
exist for the simple reason that parties mentioned did not do 

what they are accused of. 

) 
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Providing a summary of allegations, made up by the Panel 
itself, and handing over one additional document, an official 
import license for one shipment, is no evident whatsoever. 

I 

This meets only the letter of the Resolution 1457, not the 
spirit! 

16 . 

Parties mentioned have to suppose - for the time being - that 
the Tanel should have received some information that has led 
to the mentioning of their names in the report. 

Parties mentioned have to accept - for the time being - that 
wrong and false information has been provided, by which the 
Panel could have been misled and bad intent cannot be excluded 
where such negative publicity favors some competitors. 

Parties mentioned however are left in the dark and did not 
receive any information and/documentation and/or explanation 
from the Panel. 

It is in the interest of the Panel to test the truthfulness 
and the reliability of the information received together with 

the requestors and based upon the data they provide. 

On at least two occasions a Panel of, Experts made wrong 
accusations in a report and a correction had to be made after 
presentation of the defense: 
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17 . 

In the first report, published on the Internet, of this Panel 
of Experts regarding the Democratic Republic of Congo dd. 12 
April 2001 (S/2001/357) a firm ARSLANIAN FRERES NV was heavily 

accused as follows: 

" ARSLANIAN, the c:an£l±at (diamond. cLealoxs In the Eastern 
Democratic Republic of the Congo, provided on average 
2.000.000$ per year r each directly to the Congo desk ..." 

( See rapport Panel of experts van 12 April 2001, p.29, nr. 

127) 

After ARSLANIAN FRERES NV defended itself on these accusations 

the name was completely removed from the final report and, on 

the contrary, in annex IV of the report the Panel of Experts 

expresses its deep appreciation and gratitude towards 

ARSLANIAN FRERES for having assisted the Panel of Experts in 

■ 

making the report (see annex IV report S/2002/1146) 

ARSLANIAN FRERES was wrongfully accused and a correction was 
made, much to the honor of the Panel of Experts. 

18 . 

The same happened wiLh a firm called MACKIE DIAMONDS in 
Antwerp. 

In the original report of the Panel of Experts regarding 
Angola it was stated: 

"76. Azet Mohammed, who holds a British protected citizen 
passport, was arrested in March 2001. He was arrested for 
possession of a parcel of diamonds worth $100,000. Mohammed 
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i 

was described as the "lieutenant" of diamond dealer Ali Mackie 
Fouad Abess, of Mackie Diamonds in Antwerp, a Lebanese diamond 
dealer who was also a dealer in Sierra Leonean diamonds. 
Mackie, who holds a United States passport, began working in 
Angola in late 1999. He was deported from Angola for 
possession of false papers when Mohammed was arrested. 

Mackie's activities in Angola are under investigation." 

(See letter Chairman Mr. Richard Ryan, Security Council 

\ 

Committee dd. 16.04.2001, p.20, nr. 76) 

Also these accusations were proven completely false and - 
after presentation of the defense - were corrected in a 
following report.: 

"Correction 

221 .Contrary to the information contained in paragraph 76 of 
the Mechanism's previous report (S/2001/363), there is no 
person know as Ali Mackie Fouad Abess. Mr<. Ali Mackie, who has 
never been known by name or nickname as Fouad Abess, does not 
have any relationship with Mohammed Azet. Mr. Ali Mackie, a 
Belgian citizen of Lebanese origin, is the owner and director 
of Mackie Diamonds in Antwerp. He does not possess a United 
States passport. He was neither arrested in, nor deported 
from, Angola. While Mr. Mackie had business interests in 
Angola prior to 2000, the Angolan authorities have not 
reported any investigation into his activities in Angola." 

(See UN report on Angola S/2001/966 dd. 12 October 2001, p.43, 
par. 221) 

At least these two clear examples prove that there certainly 
is a possibility that wrongful accusations were uttered and 
corrections are necessary. 
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19 . 

In spite of the damage that was done parties mentioned wanted 
to accept - for the time being - that the Panel acted in good 
faith and that it only concluded upon false, faulty or wrong 
information that has been given to them, if such information 
exists. 


To avoid arbitrariness it is necessary that the concrete facts 
and elements on which the allegation is based, are at least 
retrievable, quod non 

At least parties mentioned should have been allowed to defend 
themselves with a full knowledge of the facts. and minimal to 
be able to know some motive that would make a minimum of 
control or contradiction possible, quod non 

I presume every reasonable man should agree that arbitrariness 
is unacceptable. 

From a normal cautious and careful person it can be expected 
that he seeks the truth by controlling his facts as much as 
possible and that he refrains from spreading rumors that could 
damage a party if he is not able to 3 how the truthfulness of 
such rumors 

20 . 

Declaring in public without being able to provide any proof or 
fact that parties mentioned would be involved in illegal or 
unethical activities would constitutes a crime of slander and 
defamation according to standards of many legislation, not 
only Belgian law. 
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Parties mentioned could accept that the original goal of the 
Panel is a noble goal that deserves all- means and attention 
but on the other side this does not mean that all elementary 
principles of law can be put aside and companies or persons 
can be branded based only on mere malicious rumors and 
allegations, 

* 

In such case we honestly speak of a witch-hunt, were 
arbitrariness rules and everyone that is pointed at is 

declared an outlaw without any further defense. 

The term witch hunt is not farfetched if there is no control 
on the investigation, if there is an absolute immunity for the 
prosecutors, a complete anonymity regarding alleged sources of 
information, no necessity to present evidence, no possibility 
of contradiction, no possibility to defend or reply and in the 
end the accused is asked to accept what is to him only a 

pattern of slander and defamation. 

> 

The Panel should not be allowed to hide behind the so-called 
safety of it sources and therefore being capable of providing 
no evidence whatsoever and to consider itself unbound by any 
due process of law. 

When ill the medieval age the Inquisition wanted to protect a 
witness who was ready to testify that he/she had seen a 

suspect communicating with the devil the witness was allowed 

to appear in court with a mask, or hood, over the face. This 
was how the court heard the "truth", and the witness was. 
protected from the evil eye of the witch who might take 
revenge after being burned at the stake. 
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What can not be allowed, if we do not want to turn back the 
clock 500 years, under any circumstances is the permanent 
concealment of the identity of so-called witnesses, neither 
the refusal to present any document or’ the content of any 
declaration whatsoever and this on "grounds of 
confidentiality" 


One nan ask what kind of witness would exist that can give the 
Panel confidential information and then can refuse to answer 
further questions as to how such information was obtained or 
even the accused to verify the content of a declaration. 

Going on the statements of the Panel itself as a rule this 
could be an undercover agent, who have been necessarily 
operating illegally in foreign countries, in order to collect 
information that cannot be obtained by regular means. 

It is clear that such " evidence" can not be excepted as valid 
and such clandestine witnesses can not be believed at all, 
more over where it is not even certain that the Panel is 
basing itself only on information received from undercover 
agents but could also exclusively be receiving very dubious 
information from competitors of parties concerned or any other 
party with an interest to damage parties concerned. 


The court in Antwerp, which can be quoted as follows, gave a 
relevant judgment: 

"By the public prosecutor no further information is 
given, nor is there a document rendered regarding the 
fact . In a former cession already a postponement was 
given in order to obtain permission from the State r s 
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Security Services to deliver documents in order to be 
able to judge the related, serious facts. For one reason 
or another no documents are rendered. 

It Is unacceptable that certain facts are quoted by the 
State 's Security Services without producing any document 
of whatsoever to substantiate this allegation and without 
any right of the concerned person to defend himself. 

Such an attitude witnesses an unacceptable disapproval for 
the rights of defense. As much unacceptable is the fact 
that the court would be expected to judge a person without 
the judge even being able to render any control or to be 
able to judge a fact that is quoted against the concerned 
person ..." (See Rb. Eerste Aanleg Antwerp, 12 February 2001, 
ongepubl., Seber / OM). 

It is of course unacceptable that any Panel would be able to 
give unfounded allegations from a position of complete 
anonymity and immunity towards companies and persons and that 
these accused companies of persons should be sanctioned or 
even threatened in their existence, without any appropriate 

i 

right of defense, especially if this is done under the name of 
the United Nations. 

21 . 

KOMAL GEMS NV has as its main activity the buying of rough 
diamonds on the local market in Antwerp to export them to 
manufactures in India. 

This is the main and in fact only business of this company. 
KOMAL GEMS NV only had very limited transactions in the DRC. 
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It concerns only two transactions, namely: 

• 18/05/2001: 151.288,.92 USD 

• 03/07/2001: 353.857,19 USD 

These imports are done by a client of KOMAL GEMS and came 

through the Diamond Office of the Diamond High Council in 
Antwerp and were legally imported. 

i 

Except for these two imports the company KOMAL GEMS NV never 
imported any goods from the DRC or any other African country 
for that matter. 

The imports are not only very limited in time (on two 
occasions on 2001) but also for a limited fraction of the 

V 

total turnover of the company, being 47.620.420 EUR in 2000 

and 32.868.252 EUR in 2001 and 55.943.166 EUR in 2003. 

KOMAL GEMS NV did not know the company MBC that invoiced the 

goods, nor did the company know anything about the business or 

political climate in the DRC. 

The transactions were for KOMAL GEMS exceptional and KOMAL 
GEMS NV at least acted in good faith. 

22 . 

Parties mentioned were ready to be confronted with each 
document, declaration or any other information that would have 
given rise to the mentioning of their name and the incorrect 
accusations coupled hereto and from which confrontation it 
would have been crystal clear that the requestors have been 
wrongly accused. 
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In breach with Resolution 1457 (2003) of the Security Council 

the Panel of Experts refused to provide any documentation and 
/or information as it was ordered to by•the Security Council 
to do before 31 March 2003 and did not comply with it, not to 
the letter and certainly not to the spirit of the Resolution. 

The only conclusion can be that the name of parties concerned 
should bo cleared and explicit correction should be published. 


Yours Sincerely, 

For the requestors, their Attorney at law. 


Mr. M. De Block 
Antwerp, 27th of May 2003 
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Reaction No. 411 

From the desk of Mr. Marc De Block 
Attorney at law 
Antwerp - Belgium 


FINAL ATTACHMENT TO REPORT PANEL OF EXPERTS ON 

DRC 

On behalf Of JEWEL IMPEX BVBA 


To the attention of 

SECURITY COUNCIL UNITED NATIONS 

PANEL OF EXPERTS 

UNITED NATIONS 

EXPNATDRC/UNON 


REF: Resolution 1457/2003 

AT THE REQUEST OF: 

1. a company according to Belgian law, the company JEWEL 
IMPEX BVBA, with registered office at Schupstraat 1/7, 
2018 Antwerp 

(Hereinafter called "parties mentioned") 

represented by Mr. Marc De Block, attorney at law in Belgium, 
having his office Vlaamse Kaai 54-57 at 2000 Antwerp, Belgium. 

1 . 

The Panel of Experts on the Illegal Exploitation of Natural 
Resources and other Forms of Wealth in the Democratic Republic 
of the Congo was appointed on request of the Security Council 
dated 2 June 2000 (S/REST/2000/20) 
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The original mandate of the Panel was: 

to follow up on reports and collect information on all 
activities of illegal exploitation of natural resources and 
Other forms Of wealth of the Demuuidtic Republic of the Congo, 
including the violation of the sovereignty of that country; 

to research and analyze the links between the exploitation 
of the natural resources and other forms of wealth in the 
Democratic Republic of the Congo and the continuation of the 
conflict; 

- to revert to the Council with recommendations. (S/2001/357, 
p. 3) 

A first report was published the 12 th of April 2001 
(S/2001/357). 

The Panel’s mandate was extended until the 30 th November 2001 
(S/2001/951). 

A second report was published the 13 th November 2001 

(S/2001/1072). 

A third report was published the * 16 th October 2002 

(S/2002/1146). 

The Security Council took a new resolution on the 24 th January 
2003 (Resolution 1457/S/RES/1457/2003) 


Following the text of Resolution 1457 (2003) of the Security 

Council dd. 24/01/2003, the Panel of Experts was explicitly 
requested "to provide parties concerned, all information and 
documentation, connecting them to the illegal exploitation of 
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the Democratic Republic of the Congo's natural reso ur ces 
and/or as being in contravention with OECD-guidelines ". 

A first deadline was set before the 31 st of March 2003, whereas 
the Panel would then have to publish our reactions as an 
attachment to their report, no later than 15 th of April 2003. 

Arguments however had to be deposited without having received 
any information and/or documentation from the Panel before the 
31 st of March. 

Just before expiration of the deadline of 30 th of March 2003 
the Panel of Experts asked and obtained (for itself) an 
extension from the Security Council to provide such 
information / documentation, this time before the end of May 
2003. 

Following this Resolution 1457 - the defense notes on behalf 
of parties concerned, were already sent on 24th of March with 
request to publish these before 15 April 2003 as annex to the 
Report in accordance with Resolution 1457. 


In view of the fact that we didn’t receive any information and 
/ or documentation - and this despite numerous requests - from 

the Pan^l - and this in breach with the resolution - the 

defense remained limited. 

As from the same day, the 24 March 2003 a Note was published 
on the Internet by the President of the Security Council 
stating: 

"Following consultations among the members of the 
Security Council, they have decided, in order to give 
more time to the individuals, companies and States 
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wishing to send to the Secretariat their reactions to the 
findings of the last report of the Panel of Experts on 
the Illegal Exploitation of Natural Resources and Other 
Forms of Wealth of the Democratic Republic of the Congo 
(S/2002/1146), to extend the deadlines set out in 
paragraph 11 of Security Council resolution 1457 (2003) 

of 24 January 2003 . Those individuals, companies and 

States named in the Panel r s last report are invited to 

send their reactions to the Secretariat no later than 31 
May 2003, in order for these reactions to be published no 
later than 20 June 2003." 

The Panel did not attempt to visit or hear people and 
companies they named and shamed in their reports and this 
since 2nd June 2000 or being a period of almost three years...! 

According to the Decisions of the Court of Human Rights (Hof 
Mensenrechten) (3e afd. ) nr. 29731/96, 13 February 2001 

(Combat / Frankrijk), the right of everyone charged to be 
effectively defended and represented by a lawyer, assigned 

officially if need be, is fundamental and according to 

Articles 6 §§ 1 and 3 (c) of the Convention on Human Rights 
has the right to defend himself in person or... through legal 
assistance of his own choosing. 

Invitations by the Panel to finally come to Nairobi, Kenya was 

first sent 9th April 2003 and this to come to Nairobi between 
14 andl 30 April 2003! 

The Panel had to know - and was even informed explicitly - 
that many or most diamond offices in Belgium were closed for 
the Easter Holidays in this exact period and would not reopen 
until 28 of April 2003. 
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10 to 12 people had to stop all their normal activities and 
had to rush to Nairobi from all over the world on request of 
the Panel and this in such a period, on such short notice 
after the Panel had three years to invite, hear and or see 
anyone, anywhere they liked. 

Translators, they were told, they could find for themselves 
and it was mentioned that also 11 lawyers were welcome". 

The Panel stated further: 

"The degree of cooperation already developed between...and 
the Panel suggests that this meeting could produce 
positive outcomes, including arriving quickly at a 
mutually satisfactory solution to this matter..." 

Stating that " information ” could only be handed over for 
review in face-to-face meetings made such proceedings a 
charade. Under such pretext no reasonable control or 
contradiction of information was reasonably possible and it 
entitled the Panel to show whatever they wanted and to give 
any explanation they want in a report afterwards on what they 
so-called presented as information. 

My clients did not want to be made part of such kind of 
simulation, as it appeared only intended to give the Panel a 
formal opportunity to write in a final Report that all people 
and companies were invited, seen and heard and confronted with 
,f evidence” in face to face meetings, while in reality no such 
real possibility of verification, contradiction and/or 
marginal control on any information was rendered. 
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Representation by an attorney or any other means of 
communication were rejected and this despite efforts from the 
Belgian Ministry of Economic Affairs to send information / 
documentation through their diplomatic services. 

The Panel stated on forehand that no documentation or 
information would be given to anyone unless they personally 
came to Kenya. The Panel would not grant any meetings with 
legal representation unless one or more of his clients in 
person accompanied the attorney. 

All parties concerned were obliged to travel in person to 
Nairobi as from the 23 rd of April 2003. 

Very limited appointments were granted and to each party was 
given approximately 5 to 10 minutes time, although the Panel 
alleges it speed "5 hours" in total on 9 different parties... 

Relevant is that no explanation whatsoever was given by the 
Panel and the Panel handed over its so-called "evidence ". 

What the Panel called "evidence" could be regarded as 
completely ridiculous if the case was not so tragic. 

Each party was given one (1) page, typed by the Panel of 

Experts itself and only containing . a summary of the 
accusations itself. 

So the Panel wants to present as evidence a summary made by 
itself of the accusations it made. 

Parties concerned were asked to sign this' document after which 
they could receive a copy. 
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If they refused to sign, they could not get a copy. 

It is clear that until today the Panel of Experts has not 
respected the resolutions of the Security Council and has not 
provided any information and/of documentation as it was 
requested to do by the Security Council. 

The composition of the Panel was changed during the reports 
and different people and companies were named and shamed in 
the different reports. 


2 . 

All reports of the Panel of Experts were immediately published 
on the Internet and therefore considered to be authoritative 
and trustworthy, although the United Nations itself had no 
control over the content of such reports. 

Banks in Belgium closed accounts, the R.C. President Kabila 
fired several government officials implicated by a Panel and 
third parties like the Beers asked clients not to deal with 
companies accused in the report of the Panel of Experts. 

The result for people and companies mentioned was devastating. 

The Panel of Experts never published.or rendered any evidence 

or even information on which it based its findings and this 

!• 

despite numerous requests by parties mentioned in the report, 
by governments, national prosecutors and even a Senate 
Committee. 


321 




S/2002/1146/Add.l ! 

Only at the very last moment a document was created and given 
and this only to enable the Panel to say that " documentation" 
was given, quod non. 

The Panel of Experts never gave any information about general 
guidelines it would have is used for making such reports or 
required standards of proof it utilized. 

The practice of "naming and shaming" is unworthy for the 
United Nations and did noL even follow elementary guidelines 
or general principles of law or ethics. 

The Panel of Experts never even set out any ethical guidelines 
it might have used or created any mechanism of communication 
to consult with member states, other organizations or parties 
mentioned in their reports. 

The Panel did not attempt to visit or hear people and 
companies they named and shamed in their reports and many 
parties rightfully expressed their outrage that the Panel of 
Experts: 

* failed to contact parties mentioned or even to ask for their 
comments and 

*. never publicized any shred of evidence leading to their 
conclusions or made such evidence available to parties 
concerned, or at least to member states and their judicial 
authorities. 

These comments still stand today. 
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It should be clear to any reasonable man that grave 
allegations should be backed by high evidentiary standards, 
quod non. 

The Panel of Experts did not use such standards. 

There was not even a procedure that' allowed people or 
companies that had been accused to even know what kind of 
evidence was used where the Panel of Experts just preferred to 
publicly tarnish and destroy the reputation of a great number 
of companies and people. 

As it was mentioned from the outset by the Panel itself, the 
principle of naming and shaming was "high on their priority- 
list " and this without any explanation, any reasonable 
standard or any right of defense. 


The danger of accusations made without a due process are clear 
and such accusations not only damage the people and companies 
involved, but also undermine the credibility of the United 
Nations past, present and future panels. 

With regard to the firm BVBA JEWEM IMPEX, this company was NOT 
mentioned in the list of companies for which financial 
restrictions or travel bans were proposed. 

The company was only listed in Annex 3 of Report S/2002/1146 
as a company considered to be in violation of OECD-guidelines 
for multinational enterprises, quod non. 
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Whereas: 

~ this company mainly provides itself on the Antwerp Diamond 
Market; 

- there were only very limited purchases from the DRC; 

- all purchases from the DRC stopped completely even before 
the publication of the third Report of the Panel of Experts; 

- oecd guidelines are not enforceable; 

OECD-guidelines are not applicable for the ' company BVBA 
JEWEL IMPEX, since the firm BVBA JEWEL IMPEX is not a 

multinational. 

- it was never explained by the Panel of .Experts which aspects 
of such guidelines would not have been respected. 

- the limited trade that was done from the DRC (only a few 
invoices) was completely legal and such imports were done 
through the Diamond High Council and the Diamond Office in 
Antwerp, Belgium. 

Also after Resolution 1457 the Panel never gave any 

explanation on why and how OECD-guidelines would have been 
broken by JEWEL IMPEX. 

3. 

The practice of "naming and shaming 11 as the Panel of Experts 
used it contravenes to the following articles in the Universal 
Declaration of Human Rights: 

PREAMBLE 

Whereas recognition of the inherent dignity and of the 
equal and inalienable rights of all members of the human 
family is the foundation of fr eedom r justice and peace in 
the world, 
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Whereas disregard and contempt for human rights have 
resulted in barbarous acts which have outraged the 
conscience of mankind f and the advent of a world in which 
human beings shall enjoy freedom of speech and belief and 
freedom from fear and want has been proclaimed as the 
highest aspiration of the common people, 

Whereas it is essential, if man is not to be compelled to 
have recourse, as a last resort, to rebellion against 
tyranny and oppression, that human rights should be 
protected by the rule of law. 

Whereas it is essential to promote the development of 
friendly relations between nations, 

Whereas the peoples of the United Nations have in the 
Charter reaffirmed their faith in fundamental human 
rights, in the dignity and worth of the human person and 
in the equal rights of men and women and have determined 
to promote social progress and better standards of life 
in larger freedom. 

Whereas Member States have pledged themselves to achieve, 
in co-operation with the United Nations, the promotion of 
universal respect for and observance of human rights and 
fundamental freedoms, 

Whereas a common understanding of these rights and 
freedoms is of the greatest importance for the full 
realization of this pledge, 

• • • 

Article 2. 

Everyone is entitled to all the rights and freedoms set 
forth in this Declaration, without distinction of any 
kind, such as race, color, sex, language, religion, 
political or other opinion, national or social origin. 
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property, birth or other status. Furthermore, no 
distinction shall be made on the basis of the political, 
jurisdictional or international status of the country or 
territory to which a person belongs, whether it be 
independent, trust, non-self-governing or under any other 
limitation of sovereignty . 

(*• • 

Article 6. 

Everyone has the right to recognition everywhere as a 
person before the law. 

Article 7 . 

All are equal before the law and are -entitled without any 
discrimination to equal protection of the law. All are 
entitled to equal protection against any discrimination 
in violation of this Declaration and against any 
incitement to such discrimination. 

Article 10. 

Everyone is entitled in full equality to a fair and 
public hearing by an independent and Impartial tribunal, 
in the determination of his rights and obligations and of 
any criminal charge against him. 

Article 11. 

(1) Everyone charged with a penal offence has the right 
to be presumed innocent until proved guilty according to 
law in a public trial at which he has had all the 
guarantees necessary for his defense. 

(2) No one shall be held guilty of any penal offence on 
account of any act or omission, which did not constitute 
a penal offence, under national or international law, at 
the time when it was committed. Nor shall a heavier 
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penalty be imposed than the one that was applicable at 
the time the penal offence was committed. 


Article 12 . 


No one shall be subjected to arbitrary interference with 
his privacy, family, home or correspondence , nor to 
attacks upon his honor and reputation. Everyone has the 
right to the protection of the law against such 
interference or attacks. 


The refusal to give any opportunity to be heard on forehand 
and to give any defense afterwards or to be provided with any 
documentation and/or information is a flagrant violation of 
the above articles of the Universal Declaration of Human 
Rights. 

It is also in violation of similar articles in the Pact of New 
York and the European Treaty on Human Rights. 

4. 

Immediately upon publication of the report, the Panel of 
Experts was requested numerous times to give even the smallest 
opportunity to present a defense. 

The legal counsel requested an opportunity at any given place, 
time and date to present a defense and to be provided with any 
documents and / or information on the following occasions: 

* fax messages 28 October 2002 (6) 

* fax messages 6 November 2002, fax to United Nations 7 

November 2002, fax to United Nations 13 November 2002 (3) 
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* E-mail 21 November 2002, e-mail 25 November 2002, visit New 
York 18 November 2002, e-mail 3 December 2002, e-mail 10 
December 2002 

Parties mentioned never received any documentation and / or 
information or any reasonable opportunity to present their 
defense before the Panel of Experts. 

Only at the last moment the Panel mad a futile attempt to 
enable itself tot state that "the letter" of Resolution 1457 
would have been respected, quod non (see supra). 

5 . 

Resolution 1457 (2003) stated clearly: 

"9. Stresses that the new mandate of the Panel should 
include: 

Further review of relevant data and analysis of 
information previously gathered by the Panel, as well 
as any new information, including specifically 
material, provided by individuals and entities named in 
the previous reports of the Panel, in order to verify, 
reinforce and, where necessary, update the Panel's 
findings, and/or CLEAR parties named in the Panel's 
preriou^ repoits, with cl view to adjusting accordingly 
the lists attached to these reports; 


11. Invites, in the interests of transparency, 
individuals, companies and States, which have been named 
in the Panel's last report to send their reactions, with 
due regard to commercial confidentiality, to the 
Secretariat, no later than 31 March 2003, and requests 
the Secretary-General to . arrange for the publication of 
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these reactions, upon request by individuals, companies 
and States in the report of 15 October 2002, as an 
attachment to this report, no later than 15 April 2003; 

12. Stresses the importance of dialogue between the 
Panel, individuals, companies and States and requests in 
this regard that the Panel provide to the individuals, 


companies and 

States 

names, upon 

request, 

all information 

and documentation 

connecting 

them to 

the 

illegal 

exploitation 

of the 

Democratic 

Republic 

of the 

Congo 1 s 


natural resources, and requests the Panel to establish a 


procedure to provide the Member States, upon request, 
information previously collected by the Panel to help 
them take the necessary investigative action, subject to 
the Panel r s duty to preserve the safety of its sources, 
and in accordance with United Nations established 
practice in consultation with the United Nations Office 
of Legal Affairs ." 

Following this resolution of the Security Council parties 
(again) asked the United Nations and especially the Panel of 
Experts to be provided with such documentation and / or 
information in order to be able to present such defense before 
the deadline of the 31 st of March 2003 and in respect of 
Resolution 1457 (2003) and this was refused. 


Not-limited, 

the following fax 

messages 

and e- 

-mails 

were send 

by legal counsel 

to request 

such documentation 

and / 

or 

information: 

fax 

messages 29 

1 January 

. 2,003 

(3) , 

e-mail 

29 

January 2003 

(6) , 

e-mail 6 

February 

2003 

(4) , 

e-mail 

26 


February 2003, e-mail 10 March 2003, e-mail 26 February 2003, 
e-mail 10 March 2003, fax messages 10 March 2003 (3) , e-mail 
11 March 2003 (3), e-mail 14 March 2003, fax message 17 March 
2003, e-mail 17 March 2003 (2). 
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Legal counsel of client visited New York to meet with one 
Panel member, Mr. Bruno Chiemsky on the 19 March 2003, but was 
further denied any documentation or information at this 
occasion. 

The Panel of Experts did not respect the Resolution of the 
Security Council 14b'/ (2003), namely to ‘respect the deadline 

to provide documentation and / or information regarding 
parties mentioned in the Report and this before the 31 si " of 
March 2003 so consequently parties mentioned had nothing to 
defend themselves on at that time. 

Parties mentioned did respect Resolution 1457 (2003). 


It is clear that the Panel of Experts also did not respect 
Resolution 1457 after the extension it obtained from the 
Security Council. 

There is a difference between providing real information and 
documentation or just pretending to give such information and 
documentation where in reality the Panel was only interested 
in being able to formally allege that they respected the 
Resolution 1457, quod non. 

Giving a " summary" of allegations is not giving any 
information and/or documentation at all. 

6 . 

Parties have even presented themselves before the Public 
Prosecutors in Belgium and this strictly on their own 
initiative in order to ask the Public Prosecutor to start an 
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investigation in order to clear their names. An unorthodox 
request to be provided with justice. : 

The Panel of Experts never provided any documentation and / or 

information to such judicial authority in Belgium or any other 
country. 

Parties are not only confronted with a despicable method of 
"naming and shaming 11 but were even refused to verify any 
information and / or documented Lion and thus to be informed 
promptly of the causes of the accusations made against them 
and a fortiori to have any adequate time or facilities for the 
preparation of any accurate reply. 

I further refer to article 8, 10 and 11 of the Universal 

Declaration of Human Rights and especially article 6 of the 
Convention for the Protection of Human Rights and Fundamental 
Freedoms: 

"Article 6 - Right to a fair trial 

1. In the determination of his civil rights and 
obligations or any criminal charge against him, everyone 
is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal 
established by law . Judgment shall be pronounced publicly 
but the press and public may be excluded from all or part 
of the trial in the interests of morals, public order or 
national security in a democratic society, where the 
interests of juveniles or the protection of the private 
life of the parties so require, or t-o the extent strictly 
necessary in the opinion of the court in special 
circumstances where publicity would prejudice the 
interests of justice . 
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2. Everyone charged with a criminal offence shall be 
presumed innocent until proved guilty according to law. 


3. Everyone charged with a criminal offence has the 
following minimum rights: 


a. to be informed, promptly, 

in a 

language 

which 

he 

understands and in detail, 

of the 

nature and 

cause 

of 

the accusation against him; 





b. to have adequate time 

and facilities 

for 

the 

preparation of his defence; 


c. to defend himself in person or through legal assistance 
of his own choosing or, if he has not sufficient means 
to pay for legal assistance, to be given it free when 
the interests of justice so require; 

d. to examine or have examined witnesses against him and 


to obtain the 

attendance 

and 

examination 

of 

witnesses 

on his behalf 

under the 

same 

conditions 

as 

wi tnesses 


against him; 


e. to have the free assistance of an interpreter if he can 
not understand or speak the language used in court." 

The Panel of Experts put all such elementary rights aside. 
(Cfr. Infra) 


7. 

The United Nations has only asked the Panel of Experts - and 
given a mandate to the Panel of Experts - to evaluate possible 
actions to be taken by the Security Council and to advise the 
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Security Council on recommendations to be made to the 
international community, meaning countries, in order to ensure 
the evolution of the peace process in the Democratic Republic 
of the Congo. 

The Panel never received a mandate to attack private business 
people and / or companies. 

The Panel of Experts also never even had the possibility to 
compel testimony or documents and never had any judicial 
authority whatsoever and recognised this explicitly. 

This means that the Panel of Experts at most received some 
dubious information on a strictly voluntary basis and did not 
have any means to verify whatsoever with regard to such 
information that was given to them. 

8 . 

Such judicial authority was given to the 
commission "Great Lakes ", which in Belgium 
authorities as a Judge of Instruction 
investigation. 

Following the 3 reports of the Panel of Experts , this Belgian 
Investigating Commission of the Senate conducted an 
investigation and published its findings with a report on the 
20 th February 2003. 

Parties were summoned and appeared before this Senate's 
Commission a.o. to give a declaration under oath. 


Belgian Senate's 
obtained similar 
to perform an 
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After investigation, the Senate's Commission concluded the 
following: 

"The Commission has noted that several companies and / or 
persons, mentioned in the UN-report, have not been heard 
on forehand, which jeopardizes their rights of defence. 


Moreover the work of the Commission was made more 


difficult 

in view of the fact 

that she was 

not provided 

wi th any 

evidence and / or 

indications 

that should 

support 

the allegations in 

the UN-reports. " (Free 


translation, report Senate Commission dd. 20 February 
2003, p. 2 § 1) 


Also: 


"From the beginning of her activities, the Co mm ission had 
been confronted with the lack of legal, sufficient and 
workable definitions in the UN-reports of the concepts 
"legal and illegal" and "plundering"." (See report 
Belgian Senate's Commission dd. 20 February 2003, p. 7 § 
5.1) 

Also: 


"Economic activities or trade with companies or persons 
in each of the territories in the DRC can in itself not 
be considered illegal." (See report Senate's Commission 
dd. 20 February 2003, p. 7 § 5.3) 

"The Commission asks the Government to insist with the 
United Nations to come to a more clear description of the 
concepts legal and illegal and of plundering of natural 
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resources and this in view of further activities of the 
United Nations Panel." (See report Senate’s Commission, 
p. 7 § 5.9) 


And: 

"The Commission has noted that the United Nations only 
issued embargos against countries like Angola, Sierra 
Leone and Liberia, and therefore trade with other 
countries and even conflict areas must be considered as 
legal." (Gee report Senate's Commission, p. 19 § 3.1.6.) 


And: 


"With regard to the allegations formulated by the UN 
Panel against a number of diamond companies that OECD- 
guidelines would not have been respected, the Commission 
states that (not withstanding the fact that only concerns 
guidelines that are not enforceable) such guidelines are 
not even applicable for the diamond companies concerned 
because they can not be considered as multinationals. 
Above that, the Commission is of the opinion that the UN 
Panel must clarify which aspects of guidelines would not 
have been respected." (See report Senate’s Commission, p. 
22 § 3.2.1) 

And in conclusion: 

"In this context and based on the available information, 
the Commission has to conclude that with regard to the 
concerned diamond companies no legal, incriminating 
elements can be found and that these diamond companies 
have acted in good faith." (See report Belgian Senate’s 


Commission, p. 23) 
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The Belgian Senate’s Commission also noted that the Panel of 
Experts was clearly not infallible, since the Panel of Experts 
already needed to clear names of companies they named and 
shamed without hesitation before: 

"The Commission, based on available information, joins 
the consideration mentioned in the second UN-report where 
it is stated that the company (Arslanian Freres) was 
mentioned unjustly in the first report and therefore has 
cleared this company . " (See report Belgian Senate's 
Commission, p. 26, § 3.2.5.) 

9. 

Parties mentioned have as their most important activity the 
trade and / or the import and the export of diamonds. 

They have had until the publication, of the Report an 
irreproachable reputation in the diamond trade and this for 
many years. 

The diamond trade in Antwerp is concentrated on a relatively 
small surface, being in practice 2 streets (Hoveniersstraat 
and Schupstraat) where all well-established companies that do 
business in diamonds are situated. It is a matter of common 
knowledge as well as an economic fact that the diamond trade 
in Antwerp (or elsewhere) fundamentally relies on confidence 
and n hear-say n . 

A good reputation in the diamond trade is essential, even 
vital, for every diamond dealer or every company that does 
business in diamonds. 
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The reputation of parties mentioned has been irrevocably 
damaged by the Report of the Panel of Experts on the Illegal 
Exploitation of Natural Resources and other forms of Wealth of 

the Democratic Republic of the Congo dd. 8 OCTOBER 2002 
(S/2002/1146) . 

10 . 

in contradiction to what is stated or suggested in this report 
parties mentioned emphasize not to be conflict diamond 
dealers, or to be members of "clans " or associated with such 
clans, criminal organizations or criminal activities or to 
have done any illegal or unethical activity. 

Every appearance of their name in the media with regard to the 
report - even while defending their name - only results in 
more unnecessary publicity and additional damage to the 
reputation. 

Several international newspapers and other news channels have 
picked up the name of parties mentioned in respect to the 
report and negative publicity is unavoidable and beyond 
repair. 

Banks have revoked and/or threatened to withdraw credit lines 
and major clients suspended all further transactions, afraid 
to be connected to someone so strongly accused by the United 
Nations where in fact the Panel is not the United Nations. 
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21 . 

It is a basis principle in any democratic state that persons 
who are accused have minimum rights to defend themselves. 

In the report of the Panel of Experts, made public on the 
Internet, people and companies were named and accused without 

being heard and even without any reasonable possibility to 
reply. 

For the record it can be noted, as general rules, that: 

a) Parties mentioned have a respected business and do not deal 
in conflict diamonds or conduct any illegal or illegitimate 
activities; 

b) Parties mentioned were not allowed to defend themselves 
with a full knowledge of the facts and minimal to be able to 
know some motive or fact that would make a minimum of control 
possible, quod non; 

c) To avoid arbitrariness it is necessary that some concrete 
facts and elements, on which the allegations would be based, 
are at least retrievable, quod non; 

d) Declaring without any proof or fact that parties mentioned 
would be conflict diamond dealers and or criminals or have 
done something illegal or unethical should be considered as an 
act of slander and defamation. 

Parties mentioned refute categorically the baseless 
accusations and inform that: 
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a) They never received dialogue or information and/of 
documentation from the Panel of Experts. 

b) Have never been heard or invited by the Prosecutor in 

Belgium, any police organization or any other authority 

c) Have never been involved in any criminal or illegal 
activity 

d) Have a legitimate business operation asserted by 

documents from the High council and the Diamond Office in 
Antwerp, checked for the origin by the customs 

authorities and forwarded to" the HRD Diamond Office 
Antwerp (Diamond High Council) . 

e) Are situated in the heart of Antwerp working closely with 

the most respectable representatives in the Diamond 

business 

12 . 

It is unlikely that when a person or company stands accused by 
a Panel Report, a democratic Government would give support 
unless it is sure of your correctness whereas all imports from 
diamonds are legal and a full audit can be provided. 

The definition of a conflict diamond itself could be rendered 
meaningless. According to the World Diamond Council a 
"conflict diamond" is a diamond imported in violation of law 
or resolutions of the United Nations, intended to end trade in 
diamonds extracted from "Conflict Regions". Obviously, having 
imported diamonds legally into Belgium and in accordance with 
UN resolutions makes a diamond not a conflict diamond 
according to the World Diamond Council or .any other standard. 

It should also be clear that parties mentioned are fully 
committed to the UN’s position relating to conflict diamonds. 
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13. 

Parties mentioned defend themselves with the firmness and the 
certitude of being wrongly accused. 

It needs no argument that an enormous injustice is committed 
and it is a shame when, in the name of the United Nations, 
persons and companies are branded worldwide on the internet, 

merely based on rumors, false information or hearsay, without 
any further interest in the accuracy of the information that 
is spread or the severe consequences for the people involved. 

i 

In such case arbitrariness rules and everyone that is pointed 
at is declared an outlaw without any further defense. 

Parties mentioned are well aware that representatives of 
Member States to principal and subsidiary, organs of the United 
Nations enjoy immunity from legal process in respect of words 
spoken or written and all acts done in capacity as such a 
representative. Parties mentioned are also aware that, 

moreover, the United Nations also enjoys immunity from every 
form of legal process. That having been said, parties 
mentioned only requested the opportunity to present their 
defense, to have their arguments verified and to be confronted 
directly with any information that would be held against them 
and this was simply denied in breach with Resolution 1457 
(2002) that ordered the Panel to do so. 
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14. 

In the report of the Panel of Experts it is nowhere stated 
which "evidence” would allow to utter accusations against 
parties mentioned. 

At most one is rendering a self-account, where one should 
accept that only information would have been used that has 
been confirmed by more than one source? 

The Panel calls a summary of the allegations "evidence"...? 

This way nothing more than " belief" is requested for the used 
working-method, without the necessary effort to show what 
"reliable” information would be at hand and what verifiable 
criteria would have been used. 

It is also to easy to us the term " known to intelligence 

services and police organizations " 

> 

(See report § 34 page 9) 

Of which services and organizations is the Panel talking 
about? 

* 

Parties mentioned have been living and working in Belgium for 
years at the same address in Antwerp, together with their 
family. 


Parties mentioned have a clean criminal record, have never 
been accused of anything illegal by the authorities and have 
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\ • 

never been invited to give any declaration or even answer any 
question by such authorities. 

15. 

There is a clear contradiction in the report. 

If the information would be correct — which it is not — there 
would at least have been a disturbance in some way by Belgian 
or other authorities and at least someone would have been 
interrogated, accused or under investigation (if not 
arrested), quod non. 

If the investigation of such criminal activities however, were 
to be held so secretive that they are only known to " 
intelligence services " it would be incredible to publish such 
secret information worldwide on the Internet in a report that 

i 

is read by millions of people. 

Parties mentioned can only base themselves on the certainty 
that they have not infringed any embargo or law and that they 
did not, neither directly, nor indirectly, nor in person, nor 
as a middleman, nor by means of compani.es or third parties, 
not in any other way of form dealt in so-called conflict 
diamonds or have been associated with any criminal or 
unethical activity. 

A legal adage states "negativa non sunt probanda”, which means 
that negative facts cannot be proven. 

The above-mentioned adage is based on the idea that it is 
practically impossible to give evidence of a negative fact. 
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How can someone (or a company) proof that he (it) did not do 
something during a well-defined period of time? 

The only possibility that is available is to proof an opposite 
positive fact or a series of positive facts that can exclude 
the negative fact. 

If parties mentioned would have been contacted before the 
publication of the report on the Internet, damage could have 
been avoided and parties mentioned would have been able to 
show on forehand that the information the Panel obtained was 
clearly false. 

The Panel was invited on numerous occasions to provide a copy 
of one record of proof against parties mentioned, that cannot 
exist for the simple reason that parties mentioned did not do 
what they are accused of. 

Providing a summary of allegations, made up by the Panel 
itself, and handing over one additional document, an official 
import license for one shipment, is no evident whatsoever. 

This meets only the letter of the Resolution 1457, not the 
spirit! 


16 . 

Parties mentioned have to suppose - for the time being - that 
the Panel should have received some information that has led 
to the mentioning of their names in the report. 

Parties mentioned have to accept - for the time being - that 
wrong and false information has been provided, by which the 
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Panel could have been misled and bad intent cannot be excluded 
where such negative publicity favors some competitors. 

Parties mentioned however are left in the dark and did not 
receive any information and/documentation and/or. explanation 
from the Panel. 

It is in the interest of the Panel to test the truthfulness 
and the reliability of the information received together with 
Lhe requestors and based upon the data they provide. 

On at least two occasions a Panel of Experts made wrong 
accusations in a report and a correction had to be made after 
presentation of the defense: 


17. 

In the first report, published on the Internet, of this Panel 
of Experts regarding the Democratic Republic of Congo dd. 12 
April 2001 (S/2001/357) a firm ARSLANIAN FRERES NV was heavily 
accused as follows: 

" ARSLANIAN, the conflict diamond dealers in the Eastern 
Democratic Republic of the Congo, provided on average 
2.000.000$ per year, each directly to the Congo desk ..." 

(See Report Panel of Experts of 12 April 2001, p.29, nr. 127) 

After ARSLANIAN FRERES NV defended itself on these accusations 
the name was completely removed from the final report and, on 
the contrary, in annex IV of the report the Panel of Experts 
expresses its deep appreciation and gratitude towards 
ARSLANIAN FRERES for having assisted the Panel of Experts in 
making the report (see annex IV report S/2002/1146) 
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ARSLANIAN FRERES was wrongfully accused and a correction was 
made, much to the honor of the Panel of Experts. 


18 . 

The same happened with a firm called MACKIE DIAMONDS in 

Antwerp. 

In the original report of the Panel of Experts regarding 
Angola it was stated: 

”75. Azet Mohammed, who holds a British protected citizen 
passport, was arrested in March 2001. He was arrested for 

possession of a parcel of diamonds worth $100,000. Mohammed 

was. described as the "lieutenant" of diamond dealer Ali Mackie 

« 

Fouad Abess, of Mackie Diamonds in Antwerp, a Lebanese diamond 
dealer who was also a dealer in Sierra Leonean diamonds. 
Mackie, who holds a United States passport, began working in 

Angola in late 1999. He was deported from Angola for 

possession of false papers when Mohammed was arrested. 
Mackie f s activities in Angola are under investigation." 

(See letter Chairman Mr. Richard Ryan, Security Council 
Committee dd. 16.04.2001, p.20, nr. 76) 

Also these accusations were proven completely false and 
afLei presenLaLion of Lhe defense - were oorreoLed in a 
following report : 


"Correctlon 
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221.Contrary to the information contained in paragraph 76 of 

t 

the Mechanism's previous report (S/2001/363) , there is no 
person know as Ali Mackie Fouad Abess. Mr. Ali Mackie, who has 
never been known by name or nickname as Fouad Abess, does not 
have any relationship with Mohammed Azet. Mr. Ali Mackie, a 
Belgian citizen of Lebanese origin, is the owner and director 
of Mackie Diamonds in Antwerp. He does not possess a United 
States passport. He was neither arrested, in, nor deported 
from, Angola. While Mr. Mackie had business interests in 
Angola prior to 2000, the Angolan authorities have not 
reported any investigation into his activities in Angola." 

(See UN report on Angola S/2001/966 dd. 12 October 2001, p.43, 
par. 221) 

At least these two clear examples prove that there certainly 
is a possibility that wrongful accusations were uttered and 
corrections are necessary. 


19. 

In spite of the damage that was done parties mentioned wanted 
to accept - for the time being - that the Panel acted in good 
faith and that it only concluded upon false, faulty or wrong 
information that has been given to them,, if such information 
exists. 

To avoid arbitrariness it is necessary that the concrete facts 
and elements on which the allegation is based, are at least 
retrievable, quod non 

At least parties mentioned should have been allowed to defend 
themselves with a full knowledge of the facts and minimal to 
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be able to know some motive that would make a minimum of 
control or contradiction possible, quod non 

I presume every reasonable man should agree that arbitrariness 
is unacceptable. 

From a normal cautious and careful person it can be expected 
that he seeks the truth by controlling his facts as much as 
possible and that he refrains from spreading rumors that could 
damage a party if he is not able to show the truthfulness of 
such rumors 

20 . 

Declaring in public without being able to provide any proof or 
fact that parties mentioned would be involved in illegal or 
unethical activities would constitutes a crime of slander and 
defamation according to standards of many legislation, not 
only Belgian law. 

* 

Parties mentioned could accept that the original goal of the 
Panel is a noble goal that deserves all means and attention 
but on the other side this does not mean that all elementary 
principles of law can be put aside and companies or persons 
can be branded based only on mere malicious rumors and 
allegations. 

In such case we honestly speak of a witch-hunt, were 
arbitrariness rules and everyone that is pointed at is 
declared an outlaw without any further defense. 

♦ 

The term witch hunt is not farfetched if there is no control 
on the investigation, if there is an absolute immunity for the 
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prosecutors, a complete anonymity regarding alleged sources of 
information, no necessity to present evidence, no possibility 
of contradiction, no possibility to defend or reply and in the 
end the accused is asked to accept what is to him only a 
pattern of slander and defamation. 

The Panel should not be allowed to hide behind the so-called 
safety of it sources and therefore being’ capable of providing 
no evidence whatsoever and to consider itself unbound by any 
due process of law. 

When in the medieval age the Inquisition wanted to protect a 
witness who was ready to testify that he/she had seen a 
suspect communicating with the devil the witness was allowed 
to appear in court with a mask, or hood, over the face. This 
was how the court heard the "truth", and the witness was 
protected from the evil eye of the witch who might take 

revenge after being burned at the stake. 

What can not be allowed, if we do not want to turn back the 
clock 500 years, under any circumstances is the. permanent 
concealment of the identity of so-called witnesses, neither 
the refusal to present any document or the content of any 
declaration whatsoever and this on "grounds of 

confidentiality" 

One can ask what kind of witness would exist that can give the 
Panel confidential information and then can refuse to answer 
further questions as to how such information was obtained or 
even the accused to verify the content of a declaration. 

Going on the statements of the Panel itself as a rule this 
could be an undercover agent, who have been necessarily 
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operating illegally in foreign countries in order to collect 
information t'hat cannot be obtained by regular means. 

It is clear that such " evidence" can not be excepted as valid 
and such clandestine witnesses can not be believed at all, 
more over where it is not even certain that the Panel is 
basing itself only on information received from undercover 
agents but could also exclusively be receiving very dubious 
information from competitors of parties concerned or any other 
parLy wiLh an interest to damage parties concerned. 

The court in Antwerp, which can be quoted as follows, gave a 
relevant judgment: 

"By the public prosecutor no further information is 
given, nor is there a document rendered regarding the 
fact. In a former cession already a postponement was 
given in order to obtain permission from the State r s 
Security Services to deliver documents in order to be 
able to judge the related, serious facts . For one reason 
or another no documents are rendered. 

It ±s unacceptable that certain facts are quoted by the 
State's Security Services without producing any document 
of whatsoever to substantiate this allegation and without 
any right of the concerned person to defend himself . 

Such an attitude witnesses an unacceptable disapproval for 
the rights of defense. As much unacceptable is the fact 
that the court would be expected to judge a person without 
the judge even being able to render any control or to be 
able to judge a fact that is quoted against the concerned 
person ..." (See Rb. Eerste Aanleg Antwerp, 12 February 2001, 
ongepubl., Seber / OM). 
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It is of course unacceptable that any Panel would be able to 
give unfounded allegations from a position of complete 
anonymity and immunity towards companies and persons and that 
these accused companies of persons should be sanctioned or 
even threatened in their existence, without any appropriate 
right of defense, especially if this is done under the name of 

the United Nations. 

21 . 

JEWEL IMPEX BVBA is a company that imports en exports diamonds 
and which was started on the 19 th of March 1998 . The main 
activity is to import polished diamonds from India and the 
United States of America and buying rough diamonds in Antwerp, 
Belgium. 

With regard to JEWEL IMPEX BVBA there were only five 
exceptional imports from DRC with an invoice from a company 
called MBC further total unknown to JEWEL IMPEX BVBA. 

th 

These very limited imports were done in 2001 between the 10 
of March 2001 and the 25 th of May 2001. 

These imports are neglectable in view of the total turnover of 
the company. 

For the year 2001 the total turnover of the company was 
4.074.352,94 USD. 

A former client of JEWEL IMPEX BVBA bought the goods in 2001 
in the DRC. 

Since JEWEL IMPEX BVBA had never worked or been in the DRC, 
JEWEL IMPEX BVBA was not acquainted with the political climate 
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in the DRC and did not know the company MBC or any other 
person or company working in the DRC. 

These very limited transactions were done in good faith. 

zz . 

* 

Parties mentioned were ready to be confronted with each 
document, declaration or any other information that would have 
given rise to the mentioning of their name and the incorrect 
accusations coupled hereto and from which confrontation it 
would have been ' crystal clear that the requestors have been 
wrongly accused. 

In breach with Resolution 1457 (2003) of the Security Council 

the Panel of Experts refused to provide any documentation and 
/or information as it was ordered to by the Security Council 
to do before 31 March 2003 and did not comply with it, not to 
the letter and certainly not to the spirit of the Resolution. 

The only conclusion can be that the name of parties concerned 
should be cleared and explicit correction should be published. 

Yours Sincerely, 

For the requestors, their Attorney at law, 


Mr. M. Dc Block 
Antwerp, 27th of May 2003 
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From the desk of Mr. Marc De Block 
Attorney at law 
Antwerp - Belgium 

Reaction No. 42 


FINAL ATTACHMENT TO REPORT PANEL OF EXPERTS ON 

DRC 

On behalf of NV SIERRA GEM DIAMONDS 


To the attention of 

SECURITY COUNCIL UNITED NATIONS 

PANEL OE EXPERTS 

UNITED NATIONS 

EX P NAT DRC/UNON 


REF: Resolution 1457/2003 

AT THE REQUEST OF: 

1. Mr. Nazem AHMAD, with chosen domicile at the office of his 
counsel and 

2. a company according to Belgian law, the company NV SIERRA 
GEM DIAMONDS, with registered office at Hoveniersstraat 
30, 2018 Antwerp 

(Hereinafter called "parties mentioned") 

Represented by Mr. Marc De Block, attorney at law in Belgium, 
having his office Vlaamse Kaai 54-57 at 2000 Antwerp, Belgium. 
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1 . 

The Panel of Experts on the Illegal Exploitation of Natural 
Resources and other Forms of Wealth in the Democratic Republic 
of the Congo was appointed on request of the Security Council 
dated 2 June 2000 (S/REST/2000/20) 

The original mandate of the Panel was: 

- to follow up on reports and collect information on all 
activities of illegal exploitation of natural resources and 
other forms of wealth of the Democratic Republic of the Congo, 
including the violation of the sovereignty of that country; 

- to research and analyze the links between the exploitation 
of the natural resources and other forms of wealth in the 
Democratic Republic of the Congo and the continuation of the 
conflict; 

- to revert to the Council with recommendations. (S/2001/357, 
p. 3) 

A first report was published the 12 th of April 2001 
(S/2001/357). 

The Panel's mandate was extended until the 30 th November 2001 
(3/2001/951). 

A oocond report was published the 13 th November 2001 

(S/2001/1072). 

A third report was published the 16 th October 2002 

(S/2002/1146). 
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The Security Council took a new resolution on the 24 th January 
2003 (Resolution 1457/S/RES/1457/2003) 


Following the text of Resolution 1457 (2003) of the Security 
Council dd. 24/01/2003, the Panel of Experts was explicitly 
requested "to provide parties concerned f all information and 
documentation, connecting them to the illegal exploitation of 
the Democratic Republic of the Congo's natural resources 
and/or as being in contravention with OECD-guide line s. 

A first deadline was set before the 31 st of March 2003, whereas 
the Panel would then have to publish our reactions as an 
attachment to their report, no later than 15 th of April 2003. 

Arguments however had to be deposited without having received 
any information and/or documentation from the Panel before the 
31 st of March. 

Just before expiration of the deadline of 30 th of March 2003 
the Panel of Experts asked and obtained (for itself) an 
extension from the Security Council to provide such 
information / documentation, this time before the end of May 
2003 . 

Following this Resolution 1457 - the defense notes on behalf 
of parties concerned, were already sent on 24th of March with 
request to publish these before 15 April 2003 as annex to the 
Report in accordance with Resolution 1457. 
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In view of the fact that we didn't receive any information and 
/ or documentation - and this despite numerous requests - from 
the Panel - and this in breach with the resolution - the 
defense remained limited. 

As from the same day, the 24 March 2003 a Note was published 
on the Internet by the President of the Security Council 

stating: 

"Following consultations among the members of the 
Security Council, they have decided, in order to give 
more time to the individuals, companies and States 
wishing to send to the Secretariat their reactions to the 
findings of the last report of the Panel of Experts on 
the Illegal Exploitation of Natural Resources and Other 
Forms of Wealth of the Democratic Republic of the Congo 
(S/2002/1146), to extend the deadlines set out in 
paragraph 11 of Security Council resolution 1457 (2003) 

of 24 January 2003. Those individuals, companies and 
States named in the Panel's last report are invited to 
send their reactions to the Secretariat no later than 31 
May 2003, in order for these reactions to be published no 
later than 20 June 2003." 

The Panel did not attempt to visit or hear people and 

companies they named and shamed in their reports and this 
since 2nd June 2000 or being a perio d of almost three years... ! 

According to the Decisions of the Court of Human Rights (Hof 
Mensenrechten) (3e afd.) nr. 29731/96, 13 February 2001 

(Krombach / Frankrijk), the right of everyone charged to be 
effectively defended and represented by a lawyer, assigned 
officially if need be, is fundamental and according to 
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Articles 6 §§ 1 and 3 (c) of the Convention on Human Rights 

has the right to defend himself in person or... through legal 
assistance of his own choosing. 

Invitations by the Panel to finally come to Nairobi, Kenya was 
first sent 9th April 2003 and this to come to Nairobi between 
14 and 30 April 2003! 

The Panel had to know - and was even informed explicitly - 
that many or most diamond offices in Belgium were closed for 
the Easter Holidays in this exact period and would not reopen 
until 28 of April 2003. 

10 to 12 people had to stop all their normal activities and 
had to rush to Nairobi from all over the world on request of 
the Panel and this in such a period, on such short notice 
after the Panel had three years to invite, hear and or see 
anyone, anywhere they liked. 

Translators, they were told, they could- find for themselves 
and it was mentioned that also "lawyers were welcome 

The Panel stated further: 

"The degree of cooperation already developed between...and 
the Panel suggests that this meeting could produce 
positive outcomes, including arriving quickly at a 
mutually satisfactory solution to this matter... ” 

Stating that ” information " could only be handed over for 
review in face-to-face meetings made such proceedings a 
charade. Under such pretext no reasonable control or 
contradiction of information was reasonably possible and it 
entitled the Panel to show whatever they wanted and to give 
any explanation they want in a report afterwards on what they 
so-called presented as information. 
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My clients did not want to be made part of such kind of 
simulation, as it appeared only intended to give the Panel a 
formal opportunity to write in a final Report that all people 
and companies were invited, seen and heard and confronted with 
” evidence" in face to face meetings, while in reality no such 
real possibility of verification, contradiction and/or 
marginal control on any information was rendered. 

Representation by an attorney or any other means of 
communication were rejected and this despite efforts from the 
Belgian Ministry of Economic Affairs to send information / 
documentation through their diplomatic services. 

The Panel stated on forehand that no documentation or 
information would be given to anyone unless they personally 
came to Kenya. The Panel would not grant any meetings with 
legal representation unless one or more of his clients in 
person accompanied the attorney. 

All parties concerned were obliged to travel in person to 
Nairobi as from the 23 rd of April 2003. 

Very limited appointments were granted and to each party was 
given approximately 5 to 10 minutes time, although the Panel 
alleges it speed "5 hours " in total on 9 different parties... 

Relevant is that no explanation whatsoever was given by the 
Panel and the Panel handed over its so-called "evidoncQ". 

What the Panel called " evidence" could be regarded as 
completely ridiculous if the case was not so tragic. 
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Each party was given one (1) page, typed by the Panel of 
Experts itself and only containing a summary of the 
accusations itself. 

So the Panel wants to present as evidence a summary made by 
itself of the accusations it made. 

Parties concerned were asked to sign this document after which 
they could receive a copy. 

If they refused to sign, they could not get a copy. 

i 

It is clear that until today the Panel' of Experts has not 
respected the resolutions of the Security Council and has not 
provided any information and/of documentation as it was 
requested to do by the Security Council. 

The composition of the Panel was changed during the reports 
and different people and companies were named and shamed in 
the different reports. 

2 . 

All reports of the Panel of Experts were immediately published 
on the Internet and therefore considered to be authoritative 
and trustworthy, although the United Nations itself had no 
control over the content of such reports. 

Banks in Belgium closed accounts, the R.C. President Kabila 
fired several government officials implicated by a Panel and 
third parties like the Beers asked clients not to deal with 
companies accused in the report of the Panel of Experts. 

The result for people and companies mentioned was devastating. 
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The Panel of Experts never published or rendered any evidence 
or even information on which it based its findings and this 
despite numerous requests by parties mentioned in the report, 
by governments, national prosecutors and even a Senate 
Committee. 

The Panel of Experts never gave any information about general 
guidelines it would have is used for making such reports or 
required standards of proof it utilized. 

Only at the very last moment a document was created and given 
and this only to enable the Panel to say that " documentation" 
was given, quod non. 

The practice of "naming and shaming" is unworthy for the 
United Nations and did not even follow elementary guidelines 
or general principles of law or ethics. 

The Panel of Experts never even set out any ethical guidelines 
it might have used or created any mechanism of communication 
to consult with member states, other organizations or parties 
mentioned in their reports. 

The Panel did not attempt to visit or hear people and 
companies they named and shamed in their reports and many 

parties rightfully expressed their outrage that the Panel of 
Experts: 

* failed to contact parties mentioned or even to ask for their 
comments and 

* never publicized any shred of evidence leading to their 
conclusions or made such evidence available to parties 
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concerned, or at least to member states and their judicial 
authorities. 

These comments still stand today. 

It should be clear to any reasonable man that grave 
allegations should be backed by high evidentiary standards, 

quod non. 

The Panel of Experts did not use such standards. 

There was not even a procedure that- allowed people or 
companies that had been accused to even know what kind of 
evidence was used where the Panel of Experts just preferred to 
publicly tarnish and destroy the reputation of a great number 
of companies and people. 

As it was mentioned from the outset by the Panel itself, the 
principle of naming and shaming was "high on their priority 
list " and this without any explanation, any reasonable 
standard or any right of defense. 


The danger of accusations made without a due process are clear 
and such accusations not only damage the people and companies 

involved, but also undermine the credibility of the United 

* 

Nations past, present and future panels. 


The company of Belgian Law, NV SIERRA GEM DIAMONDS, whereof 
Mr. NAZEM AHMAD is managing director, has as its most 
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important activity the trade, the import and the export of 
rough diamonds. 

Both Mr, NAZEM AHMAD in person, as well as the company NV 
SIERRA GEM DIAMONDS has had until today an irreproachable 
reputation in the diamond trade and this for many years. 

The family of NAZEM AHMAD has a long history ot diamond 

business: 

The grandfather of Mr. NAZEM AHMAD started the diamond 
business in Sierra Leone. 

The father of Mr. NAZEM AHMAD, Mr. SAID AHMAD, together with 
his family, emigrated to the diamond center of Antwerp Belgium 
in 1975, and worked there as an independent diamond trader 
until 1980. In 1980 the company SIERRA GEM DIAMONDS NV was 
founded with his brother Mr. AHMAD AHMAD. The two brothers 
named their company after Sierra Leone because the diamond 
business originally was founded there in the beginning of the 
20th century by their grandfather. 

In 1985 the two brothers split and Mr. AHMAD AHMAD founded a 
separate company TRIPLE A DIAMONDS NV, whereas Mr. SAID AHMAD 
remained with the company SIERRA GEM DIAMONDS NV. 

There are without doubt many family members and people with 
the name AHMAD active in the diamond business. In SIERRA GEM 
DIAMONDS NV however only Mr. NAZEM AHMAD was active together 
with his father and two of his brothers, being Mr. HUSSEIN 
AHMAD and HASSAN AHMAD. 
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One brother Mr. HUSSEIN AHMAD (who studied medicine in Egypt) 
died at an early age of cancer, at which moment the father 
stopped his professional activities. 

Mr. NAZEM AHMAD remained in the company SIERRA GEM DIAMONDS 
NV together with his brother Mr. HASSAN AHMAD until they split 
in 2001. Since 2001 Mr. NAZEM AHMAD is the only one left 
running the company SIERRA GEM DIAMONDS NV. 

There is no such thing as a 11 clan AHMAD. " to which Mr. NAZEM 
AHMAD would belong. 

The report mentions even three clans, namely " the three clans 
Ahmad, Nassour and Khanafer " (§ 34 page 9) 

It is not clear if the Panel of Experts' wants to suggest if 
such three " clans " would work together but a normal reading 
suggests this. 

All clients can remark is that they do not have (and never 
had) any personal or business relationship with any one named 
NASSOUR. 

Also with regard to the name KHANAFER clients do not have (and 
never had) any personal or business relationship and, to the 
best of their knowledge, never even had any contact with a 
person of such name. 

The suggestion of clients making up a " clan 11 or ” criminal 
organization " with such people is outrageous. 

The name AHMAD was mentioned in general and the allusion was 
created that anyone named AHMAD, 'being of Lebanese 
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M 

nationality, and involved in diamond business is a criminal, a 
conflict diamond dealer and part of a criminal organization. 

The Panel uses the word " clans " between brackets and then 
ties to it the name AHMAD, saying no less then that anyone 
carrying such name must belong to a family circle that must be 
regarded as being a criminal organization. Suddenly carrying a 
name or being a relative is in itself sufficient to be branded 
as a criminal of the worst kind. 

Not the smallest, dls LincLion or specified Lluu is made although 
the name AHMAD is the most common name in eastern countries 
practically as " Jones " or " Smith " would be in the United 
States. It is unbelievable that everyone with the name AHMAD 
can be so easily tarnished as being part of a " clan " and 
where at least - should any evidence exist - the Panel should 
have pointed out which individuals they accused instead of 
accusing a whole family tree or a family name... (Cfr. infra) 

Also after Resolution 1457 the Panel never gave any 
explanation on why and how OECD-guidelines would have been 
broken by SIERRA GEM DIAMONDS. 

3 . 

The practice of "naminq and shaminq" as the Panel of Experts 
used it contravenes to the following articles in the Universal 
Declaration of Human Rights: 
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PREAMBLE 

Whereas recognition of the Inherent dignity and of the 
equal and Inalienable rights of all members of the human 
family Is the foundation of freedom, justice and peace In 
the world. 

Whereas disregard and contempt for human rights have 
resulted In barbarous acts, which have outraged the 
conscience of mankind, and the advent of a world, In 
which human beings shall enjoy freedom of speech and 
belief and freedom from fear and want has been proclaimed 
as the highest aspiration of the common people. 

Whereas It Is essential. If man Is not to be compelled to 
have recourse, as a last resort, to rebellion against 
tyranny and oppression, that human rights should be 
protected by the rule of law. 

Whereas it is essential to promote the development of 
friendly relations between nations, 

Whereas the peoples of the United Nations have in the 
Charter reaffirmed their faith in fundamental human 
rights, in the dignity and worth of the human person and 
in the equal rights of men and women and have determined 
to promote social progress and better standards of life 
in larger freedom, 

Whereas Member States have pledged, themselves to achieve, 
in co-operation with the United Nations, the promotion of 
universal respect for and observance of human rights and 
fundamental freedoms, 

Whereas a common understanding of these rights and 
freedoms is of the greatest importance for the full 
realization of this pledge. 
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Article 2. 

Everyone is entitled to all the rights and freedoms set 
forth in this Declaration, without distinction of any 
kind, such as race, color, sex, language, religion, 
political or other opinion, national or social origin, 
property, birth or other status. Furthermore, no 
distinction shall be made on the basis of the political, 
jurisdictional or international status of the country or 
territory to which a person belongs, whether it be 
independent, trust, non-self-governing or under any other 
limitation of sovereignty. 

«•* • 

Article 6. 

Everyone has the right to recognition everywhere as a 
person before the law. 

Article 7. 

All are equal before the law and are entitled without any 
discrimination to equal protection of the law. All are 
entitled to equal protection against any discrimination 
in violation of this Declaration and against any 
incitement to such discrimination. 


Article 10. 

Everyone is entitled in full equality to a fair and 
public hearing by an independent and impartial tribunal, 
in the determination of his rights and obligations and of 
any criminal charge against him. 
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Article 11. 

(1) Everyone charged with a penal offe nce has the right 
to be presumed innocent until proved guilty according to 
law in a public trial at which he has had all the 
guarantees necessary for his defense. 

(2) No one sha ll be held guilty of any penal offence on 
account of any act or omission, which did not constitute 
a penal offence, under natio nal or international law, at 
the time when it was committed. Nor shall a heavier 
penalty be imposed than the one that was applicable at 
the time the penal offence was committed. 

Article 12. 

No one shall be subjected to arbitrary interference with 


his privacy, 

family, home 

or correspondence, nor 

to 

attacks upon 

his honor and 

reputation. Everyone has 

the 

right to the protection 

of the law against 

such 

interference 

or attacks. 




The refusal to give any opportunity to be heard on forehand 
and to give any defense afterwards or to'be provided with any 
documentation and/or information is a flagrant violation of 
the above articles of the Universal Declaration of Human 
Rights,. 

It is also in violation of similar articles in the Pact of New 
York and the European Treaty on Human Rights. 

4. 

Immediately upon publication of the report, the Panel of 
Experts was requested numerous times to give even the smallest 
opportunity to present a defense. 
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The legal counsel requested an opportunity at any given place, 
time and date to present a defense and to be provided with any 
documents and / or information on the following occasions: 

* fax messages 28 October 2002 (6) 

* fax messages 6 November 2002, fax to United Nations 7 

November 2002, fax to United Nations 13 November 2002 (3) 

* E-mail 21 November 2002, e-mail 25 November 2002, visit New 
York 18 November 2002, e-mail 3 December 2002, e-mail 10 
December 2002 

Parties mentioned never received any documentation and / or 
information or any reasonable opportunity to present their 
defense before the Panel of Experts. 

Only at the last moment the Panel mad a futile attempt to 
enable itself tot state that "the letter " of Resolution 1457 
would have been respected, quod non (see supra). 

5. 

Resolution 1457 (2003) stated clearly: 

n 9. Stresses that the new mandate of the Panel should 
include: 

Further review of relevant data and analysis of 

information previously gathered by the Panel, as well 

as any new information r including specifically 
material, provided by individuals and entities named in 
the previous reports of the Panel, in order to verify, 
reinforce and, where necessary, update the Panel 9 s 
findings, and/or CLEAR parties named in the Panel 9 s 
previous reports, with a view to adjusting accordingly 
the lists attached to these reports; 
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11. Invites, in the interests of transparency, 
individuals, companies and States, which have been named 
in the Panel's last report to send their reactions, with 
due regard to commercial confidentiality, to the 
Secretariat, no later than 31 March 2003, and requests 
the Secretary-General to arrange for the publication of 
these reactions, upon request by individuals, companies 
and States in the report of lb October 2002, as an 
attachment to this report, no later than 15 April 2003; 

12. stresses the importance of dialogue between the 
Panel, individuals, companies and States and requests in 


this regard, that the Panel provide to the individuals, 


companies and 

States 

names, upon 

request, 

all infomnation 

and documentation 

connecting 

them to 

the 

illegal 

exploitation 

of the 

Democratic 

Republic 

of the 

Congo's 


natural resources, and requests the Panel to establish a 


Procedure to provide the Member States, upon request, 
information previously collected by the Panel to help 
them take the necessary investigative action, subject to 
the Panel's duty to preserve the safety of its sources, 
and in accordance with United Nations established 
practice In consul tation with the United Nations Office 
of Legal Affairs." 

Following this resolution of the Security Council parties 
( again) asked the United Nations and especially the Panel of 
Experts to be provided with such documentation and / or 
information in order to be able to present such defense before 
the deadline of the 31 st of March 2003 and in respect of 
Resolution 1457 (2003) and this was refused. 
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Not-limited, the following fax messages and e-mails were send 
by legal counsel to request such documentation and / or 
information: fax messages 29 January 2003 (3) , e-mail 29 

January 2003 (6), e-mail 6 February 2003 (4), e-mail 26 
February 2003, e-mail 10 March 2003, e-mail 26 February 2003, 
e-mail 10 March 2003, fax messages 10 March 2003 (3), e-mail 

11 March 20U3 (3) , e-mail 14 March 2003, fax message 17 March 

2003, e-mail 17 March 2003 (2) . 

Legal counsel of client visited New York to meet with one 
Panel member, Mr. Bruno CHIEMSKY on the 19 March 2003, but was 
further denied any documentation or information at this 
occasion. 

The Panel of Experts did not respect the Resolution of the 
Security Council 1457 (2003), namely to respect the deadline 

to provide ' documentation and / or information regarding 
parties mentioned in the Report and this before the 31 of 
March 2003 so consequently parties mentioned had nothing to 
defend themselves on at that time. 

Parties mentioned did respect Resolution 1457 (2003). 

It is clear that the Panel of Experts also did not respect 
Resolution 1457 after the extension it obtained from the 
Security Council. 

There is a difference between providing real information and 
documentation or just pretending to give such information and 
documentation where in reality the Panel was only interested 
in being able to formally allege that they respected the 
Resolution 1457, quod non. 
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Giving a " summary" of allegations is not giving any 
information and/or documentation at all. 

6 . 

Parties have even presented themselves before the Public 
Prosecutors in Belgium and this strictly on their own 
initiative in order to ask the Public Prosecutor to start an 

investigation in order to clear their names. An unorthodox 
request to be provided with justice. 

The Panel of experts never provided any documentation and / or 
information to such judicial authority in Belgium or any other 
country. 

Parties are not only confronted with a despicable method of 
"naming and shaming " but were even refused to verify any 
information and / or documentation and thus to be informed 
promptly of the causes of the accusations made against them 
and a fortiori to have any adequate time or facilities for the 
preparation of any accurate reply. 


I further refer to article 8, in and 11 of the Univorsal 
Declaration of Human Rights and especially article 6 of the 

Convention for the Protection of Human Rights and Fundamental 
Freedoms: 

"Article 6 - Right to a fair trial 

1 • In the determination of his civil rights and 
obligations or any criminal charge against him , everyone 
is entitled to a fair and public hearing within a 
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reasonable time by an independent and impartial tribunal 
established by law. Judgment shall be pronounced publicly 
but the press and public may be excluded from all or part 
of the trial in the interests of morals, public order or 
national security in a democratic society, where the 
interests of juveniles or the protection of the private 
life of the parties so require, or to the extent strictly 
necessary in the opinion of the court in special 
circumstances where publicity would prejudice the 
interests of justice. 

2. Everyone charged with a criminal offence shall be 
presumed innocent until proved guilty according to law. 

3. Everyone charged with a criminal offence has the 
following minimum rights: 

a. to be Informed promptly, in a language which he 
understands and in detail, of the nature and cause of 
the accusation against him; 

b. to have adequate time and facilities for the 

preparation of his defence; 

c. to defend himself in person or through legal assistance 
of his own choosing or, if he has not sufficient means 
to pay for legal assistance, to be given it free when 
the interests of justice so require; 

d. to examine or have examined witnesses against him and 
to obtain the attendance and examination of witnesses 
on his behalf under the same conditions as witnesses 
against him; 

e. to have the free assistance of an interpreter if he can 
not understand or speak the language used in court. 19 
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The Panel of Experts put all such elementary rights aside. 
(Cfr. infra) 

7 . 

The United Nations has only asked the Panel of Experts - and 
given a mandate to the Panel of Experts - to evaluate possible 
actions to be taken by the Security Council and to advise the 
Security Council on recommendations to be made to the 
international community, meaning countries, in order to ensure 
the evolution of the peace process in the Democratic Republic 
of Lhe Congo. 

The Panel never received a mandate to attack private business 
people and / or companies. 

The Panel of Experts also never even had the possibility to 
compel testimony or documents and never had any judicial 
authority whatsoever and recognised this explicitly. 


This means that the Panel of Experts at most received some 
dubious information on a strictly voluntary basis and did not 
have any means to verify whatsoever with regard to such 
information that was given to them. 

8 . 

Such judicial authority was given to the Belgian Senate’s 
commission "Great Lakes", which in Belgium obtained similar 
authorities as a Judge of Instruction to perform an 
investigation. 
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Following the 3 reports of the Panel of Experts, this Belgian 
Investigating Commission of the Senate conducted an 
investigation and published its findings with a report on the 
20 th February 2003. 

Parties were summoned and appeared before this Senate s 
Commission a.o. to give a declaration under oath. 

After investigation, the Senate 1 s Commission concluded the 
following: 

"The Commission has noted that several companies and / or 
persons, mentioned in the UN-report , have not been heard 
on forehand, which jeopardizes their rights of defence . 

Moreover the work of the Commission was made more 
difficult in view of the fact that she was not provided 
with any evidence and / or indications that should 
support the allegations in the' UN-reports (Free 
translation, report Senate Commission dd. 20 February 
2003, p. 2 § 1) 


373 



S/2002/1146/Add. 1 


Also: 

"From the beginning of her activities, the Commission had 

been confronted with the lack of legal, sufficient and 

» 

workable definitions in the UN-reports of the concepts 
"legal and illegal" and "plundering"." (See report 
Belgian Senate’s Commission dd. 20 February 2003, p. 7 § 
5.1) 

Also: 

ir Economic activities or trade with companies or persons 
in each of the territories in the DRC can in itself not 
be considered illegal." (See report Senate’s Commission 
dd. 20 February 2003, p. 7 § 5.3) 

"The Commission asks the Government to insist with the 
United Nations to come to a more clear description of the 
concepts legal and illegal and of plundering of natural 
resources and this in view of further activities of the 
United Nations Panel." (See report Senate’s Commission, 
p. 7 § 5.9) 


And: 

"The Commission has noted that the United Nations only 
issued embargos against countries like Angola, Sierra 
Leone and Liberia, and therefore trade with other 
countries and even conflict areas must be considered as 
legal." (See report Senate’s Commission, p. 19 § 3.1.6.) 


374 



S/2002/1146/Add.l 


And: 


"With regard to the allegations formulated by the UN 
Panel against a number of diamond companies that OECD- 
guidelines would not have been respected, the Commission 
states that (not withstanding the fact that only concerns 
guidelines that sire not enforceable) such guidelines ere 
not even applicable for the diamond companies concerned 
because they nan not he considered as multinationals . 
Above that, the Commission is of the opinion that the UN 
Panel must clarify which aspects of guidelines would not 
have been respected (See report Senate’s Commission, p. 
22 § 3.2.1) 

And in conclusion: 

"In this context and based on the available information, 
the Commission has to conclude that with regard to the 
concerned diamond companies no legal, incriminating 
elements can be found and that these diamond companies 
have acted in good faith." (See report Belgian Senate’s 
Commission, p. 23) 

The Belgian Senate’s Commission also noted that the Panel of 
Experts was clearly not infallible, since the Panel of Experts 
already needed to clear names of companies they named and 
shamed without hesitation before: 

"The Commission, based on available information, joins 
the consideration mentioned in the second UN-report where 
it is stated that the company (Arslanian Freres) was 
mentioned unjustly in the first report and therefore has 
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cleared this company . " (See report Belgian Senate’s 
Commission, p. 26, § 3.2.5.) 


9 . 

Parties mentioned have as their most important activity the 
Li_ade and / or the import and the export of diamonds. 

They have had until the publication of the Report an 
irreproachable reputation in the diamond trade and this for 

many years. 

i 

The diamond trade in Antwerp is concentrated on a relatively 
small surface, being in practice 2 streets (Hoveniersstraat 
and Schupstraat) where all well-established companies that do 
business in diamonds are situated. It is a matter of common 
knowledge as well as an economic fact that the diamond trade 
in Antwerp (or elsewhere) fundamentally relies on confidence 
and "hear-say". 

A good reputation in the diamond trade is essential, even 
vital, for every diamond dealer or every company that does 
business in diamonds. 

The reputation of parties mentioned has been irrevocably 
damaged by the Report of the Panel of Experts on the Illegal 
Exploitation of Natural Resources and other forms of Wealth of 
the Democratic Republic of the Congo dd. 8 OCTOBER 2002 
(S/2002/1146) . 
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10 . 

In contradiction to what is stated or suggested in this report 
parties mentioned emphasize not to be conflict diamond 
dealers, or to be members of "clans " or associated with such 
clans, criminal organizations or criminal activities or to 
have done any illegal or unethical activity. 

Every appearance of their name in the media with regard to the 
report - even while defending their name - only results in 
more unnecessary publicity and additional damage to the 
reputation. 

Several international newspapers and other news channels have 
picked up the name of parties mentioned in respect to the 
report and negative publicity is unavoidable and beyond 
repair. 

Banks have revoked and/or threatened to withdraw credit lines 
and major clients suspended all further transactions, afraid 
to be connected to someone so strongly accused by the United 

i 

Nations where in fact the Panel is not the United Nations. 

22 . 

It is a basis principle in any democratic state that persons 
who are accused have minimum rights to defend themselves. 

In the report of the Panel of Experts , made public on the 
Internet, people and companies were named and accused without 
any reasonable possibility to reply. 
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For the record it can be noted, as general rules, that: 

a) Parties mentioned have a respected business and do not deal 
in conflict diamonds or conduct any illegal or illegitimate 
activities; 

b) Parties mentioned were not allowed to defend themselves 
with a full knowledge of the facts and minimal to be able to 
know some motive or fact that would make a minimum of control 
possible, quod non; 

c) To avoid arbitrariness it is necessary that some concrete 
facts and elements, on which the allegations would be based, 
are at least retrievable, quod non; 

d) Declaring without any proof or fact that parties mentioned 
would be conflict diamond dealers and or criminals or have 
done something illegal or unethical should be considered as an 
act of slander and defamation. 

Parties mentioned refute categorically the baseless 

accusations and inform that: 

a) They never received dialogue or information and/of 
documentation from the Panel of Experts. 

b) Have never been heard or invited by the Prosecutor in 
Belgium, any police organization or any other authority 

c) Have never been involved in any criminal or illegal 
activity 

d) Have a legitimate business operation asserted by 
documents from the High Council and the Diamond Office in 
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Antwerp, checked for the origin by the customs 
authorities and forwarded to the HRD Diamond Office 
Antwerp (Diamond High Council). 
e) Are situated in the heart of Antwerp working closely with 
the most respectable representatives in the Diamond 
business 


12 . 

It is unlikely that when a person or company stands accused by 
a Panel Report, a democratic Government would give support 
unless it is sure of your correclness whereas all Imports from 
diamonds are legal and a full audit can be provided. 

The definition of a conflict diamond itself could be rendered 
meaningless. According to the World Diamond Council a 

4 

"conflict diamond" is a diamond imported in violation of law 
or resolutions of the United Nations, intended to end trade in 
diamonds extracted from "Conflict Regions". Obviously, having 
imported diamonds legally into Belgium and in accordance with 
UN resolutions makes a diamond not a conflict diamond 
according to the World Diamond Council or .any other standard. 

It should also be clear that parties mentioned are fully 
committed to the UN f s position relating to conflict diamonds. 

13 . 

Parties mentioned defend themselves with'the firmness and the 
certitude of being wrongly accused. 

It needs no argument that an enormous injustice is committed 
and it is a shame when, in the name of the United Nations, 
persons and companies are branded worldwide on the internet, 
merely based on rumors, false information or hearsay, without 
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any further interest in the accuracy of the information that 
is spread or the severe consequences for the people involved. 

In such case arbitrariness rules and everyone that is pointed 
at is declared an outlaw without any further defense. 

Parties mentioned are well aware that representatives of 
Member States to principal and subsidiary organs of the United 
Nations enjoy immunity from legal process in respect of words 
spoken or written and all acts done in capacity as such a 
represontative. Parties mentioned are also aware that, 

moreover, the United Nations also enjoys immunity from every 
form of legal process. That having been said, parties 
mentioned only requested the opportunity to present their 
defense, to have their arguments verified- and to be confronted 
directly with any information that would be held against them 
and this was simply denied in breach with Resolution 1457 
(2002) that ordered the Panel to do so. 


14 . 

In the report of the Panel of Experts it is nowhere stated 
which "evidence" would allow to utter accusations against 
parties mentioned. 

At most one is rendering a self-account, where one should 
accept that only information would have been used that has 

i 

been confirmed by more than one source? 

The Panel calls a summary of the allegations "evidence”...? 
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This way nothing more than "belief" is requested for the used 
working-method, without the necessary effort to show what 
"reliable" information would be at hand and what verifiable 
criteria would have been used. 

It is also to easy to us the term " known to intelligence 
services and police organizations " 

(See report § 34 page 9) 

Of which cervices and organisationo ia the Panel talking 
about? 

Parties mentioned have been living and working in Belgium for 
years at the same address in Antwerp, together with their 
family. 

Parties mentioned have a clean criminal record, have never 
been accused of anything illegal by the authorities and have 
never been invited to give any declaration or even answer any 
question by such authorities. 

15 . 

There is a clear contradiction in the report. 

If the information would be correct - which it is not - there 

would at least have been a disturbance in some way by Belgian 
or other authorities and at least someone would have been 
interrogated, accused or under investigation (if not 
arrested), quod non. 
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If the investigation of such criminal activities however, were 
to be held so secretive that they are only known to 
"intelligence services" it would be incredible to publish such 
secret information worldwide on the Internet in a report that 
is read by millions of people. 

Parties mentioned can only base themselves on the certainty 
that they have not infringed any embargo or law and that they 
did not, neither directly, nor indirectly, nor in person, nor 
as a middleman, nor by means of companies or third parties, 
not in any other way of form dealt in so-called conflict 
diamonds or have been associated with any criminal or 
unethical activity. 

A legal adage states "negativa non sunt probanda", which means 

r 

that negative facts cannot be proven. 

The above-mentioned adage is based on the idea that it is 
practically impossible to give evidence of a negative fact. 

How can someone (or a company) proof that he (it) did not do 
something during a well-defined period of time? 

The only possibility that is available is to proof an opposite 
positive fact or a series of positive facts that can exclude 
the negative fact. 

i 

If parties mentioned would have been contacted before the 
publication of the report on the Internet, damage could have 
been avoided and parties mentioned would have been able to 
show on forehand that the information the Panel obtained was 
clearly false. 
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r 

The Panel was invited on numerous occasions to provide a copy 
of one record of proof against parties mentioned, that cannot 
exist for the simple reason that parties mentioned did not do 
what they are accused of. 

Providing a summary of alley a Lions, made up by the Panel 
itself, and handing over one additional document, an official 
import license for one shipment, is no evident whatsoever. 

This meets only the letter of the Resolution 1457, not the 
spirit! 

16 . 

Parties mentioned have to suppose - for the time being - that 
the Panel should have received some information that has led 
to the mentioning of their names in the report. 

Parties mentioned have to accept - for the time being - that 
wrong and false information has been provided, by which the 
Panel could have been misled and bad intent cannot be excluded 
where such negative publicity favors some competitors. 

Parties mentioned however are left in the dark and did not 
receive any information and/documentation and/or explanation 
from the Panel. 

It is in the interest of the Panel to test the truthfulness 
and the reliability of the information received together with 
the requestors and based upon the data they provide. 
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On at least two occasions a Panel of Experts made wrong 
accusations in a report and a correction had to be made after 
presentation of the defense: 

27 . 

In the first report, published on the Internet, of this Panel 
of Experts regarding the Democratic Republic of Congo dd. 12 
April 2001 (S/2001/357) a firm ARSLANIAN FRERES NV was heavily 

accused as follows: 

"ARSLANIAN, Che conflict diamond dealers in the Eastern 
Democratic Republic of the Congo, provided on average 
2.000.000$ per year, each directly to the Congo desk ..." 

(See Report Panel of experts van 12 April 2001, p.29, nr. 127) 

After ARSLANIAN FRERES NV defended itself on these accusations 
the name was completely removed from the final report and, on 
the contrary, in annex IV of the report the Panel of Experts 
expresses its deep appreciation and gratitude towards 
ARSLANIAN FRERES for having assisted the Panel of Experts in 
making the report (see annex IV report S/2002/1146) 

ARSLANIAN FRERES was wrongfully accused 'and a correction was 
made, much to the honor of the Panel of Experts. 

18 . 

The same happened with a firm called MACKIE DIAMONDS in 
Antwerp. 

0 

In the original report of the Panel of Experts regarding 
Angola it was stated: 
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"76. Azet Mohammed, who holds a British protected citizen 
passport, was arrested in March 2001. He was arrested for 
possession of a parcel of diamonds worth $100,000. Mohammed 
was described as the "lieutenant" of diamond dealer Ali Mackie 
Fouad Abess, of Mackie Diamonds in Antwerp, a Lebanese diamond 
dealer who was also a dealer in Sierra Leonean diamonds. 
Mackie, who holds a United States passport, began working in 

.» ■ . . ........— 1 1 . . . .—--- ---- - T - 

Angola in late 1999. He was deported from Angola for 
possession of false papers when Mohammed was arrested. 
Mackie's activies in Angola are under investigation." 

(See letter Chairman Mr. Pdchard Ryan, Security Council 
Committee dd. 16.04.2001, p.20, nr. 76) 

Also these accusations were proven completely false and 
after presentation of the defense - were corrected in a 
following report.: 

"Correction 

221.Contrary to the information contained in paragraph 16 of 
the Mechanism's previous report (S/2001/363) , there is no 
person know as Ali Mackie Fouad Abess. Mr. Ali Mackie, who has 
never been known by name or nickname as Fouad Abess, does not 
have any relationship with Mohammed Azet. Mr. Ali Mackie, a 
Belgian citizen of Lebanese origin, is the owner and director 
of Mackie Diamonds in Antwerp. He does not possess a United 
States passport. He was neither arrested in, nor deported 
from, Angola. While Mr. Mackie had business interests in 
Angola prior to 2000, the Angolan authorities have not 
reported any investigation into his activities in Angola." 

(See UN report on Angola S/2001/966 dd. 12 October 2001, p.43, 
par. 221) 
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At least these two clear examples prove that there certainly 
is a possibility that wrongful accusations were uttered and 
corrections are necessary. 

19 . 

In spite of the damage that was done parties mentioned wanted 
to accept - for the time being - that the Panel acted in good 
faith and that it only concluded upon false, faulty or wrong 
information that has been given to them,- if such information 

exists. 

To avoid arbitrariness it is necessary that the concrete facts 
and elements on which the allegation is based, are at least 
retrievable, quod non 

At least parties mentioned should have been allowed to defend 
themselves with a full knowledge of the facts and minimal to 
be able to know some motive that would make a minimum of 
control or contradiction possible, quod non 

I presume every reasonable man should agree that arbitrariness 
is unacceptable. 

From a normal cautious and careful person it can be expected 
that he seeks the truth by controlling his facts as much as 
possible and that he refrains from spreading rumors that could 
damage a party if he is not able to show the truthfulness of 
such rumors 

20 . 

Declaring in public without being able to provide any proof or 

* 

fact that parties mentioned would be involved in illegal or 
unethical activities would constitutes a crime of slander and 
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defamation according to standards of many legislation, not 
only Belgian law. 

Parties mentioned could accept that the original goal of the 
Panel is a noble goal that deserves all means and attention 
but on the other side this does not mean that all elementary 
principles of law can be put aside and companies or persons 
can be branded based only on mere malicious rumors and 
allegations. 


In such case wc honestly speak of a witch-hunt,. were 
arbitrariness rules and everyone that is pointed at is 
declared an outlaw without any further defense. 

The term witch hunt is not farfetched if there is no control 
on the investigation, if there is an absolute immunity for the 
prosecutors, a complete anonymity regarding alleged sources of 
information, no necessity to present evidence, no possibility 
of contradiction, no possibility to defend or reply and in the 
end the accused is asked to accept what is to him only a 
pattern of slander and defamation. 

The Panel should not be allowed to hide behind the so-called 
safety of it sources and therefore being capable of providing 
no evidence whatsoever and to consider itself unbound by any 
due process of law. 

When in the medieval age the Inquisition wanted to protect a 
witness who was ready to testify that he/she had seen a 
suspect communicating with the devil the witness was allowed 
to appear in court with a mask, or hood,- over the face. This 
was how the court heard the "truth", and the witness was 
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protected from the evil eye of the witch who might take 
revenge after being burned at the stake. 

What can not be allowed, if we do not want to turn back the 
clock 500 years, under any circumstances is the permanent 
concealment of the identity of so-called witnesses, neither 
the refusal to present any document, or the content of any 
declaration whatsoever and this on "grounds of 
confidentiality" 

One can ask what kind of witness would exist that can give the 
Panel confidential information and then can refuse to answer 
further questions as to how such information was obtained or 
even the accused to verify the content of a declaration. 

Going on the statements of the Panel itself as a rule this 
could be an undercover agent, who have been necessarily 
operating illegally in foreign countries in order to collect 
information that cannot be obtained by regular means. 

It is clear that such " evidence" can not be excepted as valid 

# 

and such clandestine witnesses can not be believed at all, 
more over where it is not even certain that the Panel is 
basing itself only on information received from undercover 
agents but could also exclusively be receiving very dubious 
information from competitors of parties concerned or any other 
party with an interest to damage parties concerned. 
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The court in Antwerp, which can be quoted as follows, gave a 
relevant judgment: 

"By the public prosecutor no further information is 
given, nor is there a document rendered regarding the 
fact . In a former cession already a postponement was 
given in order to obtain permission from the Statens 
Security Services to deliver documents in order to be 
able to judge the related, serious facts. For one reason 
or another no documents are rendered . 

It is unacceptable that certain facts are quoted by the 
State 's Security Services without producing- any document 
of whatsoever to substantiate this allegation and without 
any right of the concerned person to defend himself. 

Such an attitude witnesses an unacceptable disapproval for 
the rights of defense . As much unacceptable is the fact 
that the court would be expected to judge a person without 
the judge even being able to render any control or to be 
able to judge a fact that is quoted against the concerned 
person " (See Rb. Eerste Aanleg Antwerp, 12 February 2001, 
ongepubl., Seber / OM) . 

It is of course unacceptable that any Panel would be able to 

i 

give unfounded allegations from a position of complete 
anonymity and immunity towards companies and persons and that 
these accused compcuiies of persons should be sanctioned or 
even threatened in their existence, without any appropriate 
right of defense, especially if this is done under the name of 
the United Nations. 
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21 . 

The company SIERRA GEM assigned an external audit firm, CVBA 
VAN GEETH, DERICK & C°, with offices Jan Welterslaan 13 at 

2100 Antwerp to report on the import of all her rough and 
polished diamonds over the period January 2001 till September 
2002 . 

t 

The auditors made an independent review of all activities of 
the company and came to the following conclusions: 

"Based on our review of the books and records of the 
Public Limited Company Sierra Gem Diamonds Company, with 
its social seat in 2018 Antwerp (Belgium) , Hovenierstraat 
30 b 243 (TR Antwerp 225.591) we hereby confirm that for 
every purchase in the period January 1 st 2000 till 
September 30 th 2002 all legal regulations are followed and 
that there is no prove of any illegal or illegitimated 
behavior which was insinuated in the report of the "Panel 
of Experts" concerning the Democratic Republic Congo of 8 
October 2002 (Rapport nr. 5/2002/1146)." 

22 . 

Parties mentioned were ready to be confronted with each 
document, declaration or any other information that would have 

given rise to the mentioning of their name and the incorrect 
accusations coupled hereto and from which confrontation it 
would have been crystal clear that the requestors have been 
wrongly accused. 

In breach with Resolution 1457 (2003) of- the Security Council 

the Panel of Experts refused to provide any documentation and 
/or information as it was ordered to by the Security Council 
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to do before 31 March 2003 and did not comply with it, not to 
the letter and certainly not to the spirit of the Resolution. 

The only conclusion can be that the name of parties concerned 
should be cleared and explicit correction should be published. 


Yours Sincerely, 

For the requestors, their Attorney at law,, 


Mr. M. De Block 
Antwerp, 27th of May 2003 
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Reaction No. 43 

From the desk oj Mr. Marc De Block 
Attorney at law 
Antwerp - Belgium 


FINAL ATTACHMENT TO REPORT PANEL OF EXPERTS ON 

DRC 

On behalf of TRIPLE A DIAMONDS NV 


To the attention of 

SECURITY COUNCIL UNITED NATIONS 

PANEL OF EXPERTS 

UNITED NATIONS 

EXPNATDRC/UNON 


REF: Resolution 1457/2003 

AT THE REQUEST OF: 

1. Mr. Ahmad ALI AHMAD, with chosen domicile at the office of 
his counsel and 

2. a company according to Belgian law, the company NV TRIPLE 
A DIAMONDS, with registered office at. Schupstraat 20, 2018 
Antwerp 

(Hereinafter called "parties mentioned ") 

Represented by Mr. Marc De Block, attorney at law in Belgium, 
having his office Vlaamse Kaai 54-57 at 2000 Antwerp, Belgium. 
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1 . 

The Panel of Experts on the Illegal Exploitation of Natural 
Resources and other Forms of Wealth in the Democratic Republic 
of the Congo was appointed on request of. the Security Council 
dated 2 June 2000 (S/REST/2000/20) 

The original mandate of the Panel was: 

to follow up on reports and collect information on all 
activities of illegal exploitation of natural resources and 
other forms of wealth of the Democratic Republic of the Congo, 
including the violation of the sovereignty of that country; 

- to research and analyze the links between the exploitation 
of the natural resources and other forms of wealth in the 
Democratic Republic of the Congo and the continuation of the 
conflict; 

- to revert to the Council with recommendations. (S/2001/357, 
p- 3) 


A first report was published the 12 th of April 2001 


(S/2001/357). 


■ 



The Panel's mandate 

(S/2001/951) . 

was extended until the 30 th 

November 

2001 

A second report 

(S/2001/1072). 

was published 

the 13 th 

November 

2001 

A third report 

(S/2002/1146). 

was published 

the 16 th 

October 

2002 
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The Security Council took a new resolution on the 24 th January 
2003 (Resolution 1457/S/RES/1457/2003) 


Following the text of Resolution 1457 (2003) of the Security 

Council dd. 24/01/2003, the Panel of Experts was explicitly 
requested "to jpxo v xcie? parties concemed f all Informs. tion ancL 
documentation f connecting' them to the illegal exploitation of 
the Democratic Republic of the Congo's natural resources 
and/or as being in contravention with OECP-guidelines ". 

A first deadline was set before the 31 st of March 2003 , whereas 
the Panel would then have to publish our reactions as an 
attachment to their report, no later than 15 th of April 2003. 

Arguments however had to be deposited without having received 
any information and/or- documentation from the Panel before the 
31 st of March. 

Just before expiration of the deadline of 30 th of March 2003 
the Panel of Experts asked and obtained (for itself) an 
extension from the Security Council to provide such 
information / documentation, this time before the end of May 
2003. 

Following this Resolution 1457 - the defense notes on behalf 

of parties concerned, were already sent on 24th of March with 
request to publish these before IS April 2003 as annex to the 
Report in accordance with Resolution 1457. 
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In view of the fact that we didn’t receive any information and 
/ or documentation - and this despite numerous requests - from 
the Panel - and this in breach with the resolution - the 
defense remained limited. 

As from the same day, the 24 March 2003 a Note was published 
on the Internet by the President of the Security Council 
stating: 

"Following consultations among the members of the 
Security Council, they have decided, in order to give 
more time to the individuals, companies and States 
wishing to send to the Secretariat their reactions to the 
findings of the last report of the Panel of Experts on 

the Illegal Exploitation of Natural Resources and Other 
Forms of Wealth ,of the Democratic Republic of the Congo 
(S/2002/1146), to extend the deadlines set out in 
paragraph 11 of Security Council resolution 1457 (2003) 

of 24 January 2003. Those individuals, companies and 

States named in the Panel's last report are invited to 

send their reactions to the Secretariat no later than 31 
May 2003, in order for these reactions to be published no 
later than 20 June 2003." 

The Panel did not attempt to visit or hear people and 

companies they named and shamed in their reports and this 
since 2nd June 2000 or being a period of almost three years... ! 

According to the Decisions of the Court of Human Rights (Hof 
Mensenrechten) (3e afd.) nr. 29731/96, 13 February 2001 

(Krombach / Frankrijk), the right of everyone charged to be 
effectively defended and represented by a lawyer, assigned 
officially if need be, is fundamental -and according to 

Articles 6 §§ 1 and 3 (c) of the Convention on Human Rights 
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has the right to defend himself in person or... through legal 
assistance of his own choosing. 

Invitations by the Panel to finally come to Nairobi, Kenya was 
first sent 9th April 2003 and this to come to Nairobi between 
14 and 30 April 2003! 

The Panel had to know - and was even informed explicitly - 
that many or most diamond offices in Belgium were closed for 
the Easter Holidays in this exact period and would not reopen 
until 28 of April 2003. 

10 to 12 people had to stop all their normal activities and 
had to rush to Nairobi from all over the world on request of 
the Panel and this in such a period, on such short notice 
after the Panel had three years to invite, hear and or see 
anyone, anywhere they liked. 

Translators, they were told, they could find for themselves 
and it was mentioned that also "lawyers were welcome ,f . 

The Panel stated further: 

"The degree of cooperation already developed be tween... and 
the Panel suggests that this meeting could produce 
positive outcomes f including arriving quickly at a 
mutually satisfactory solution to this matter..." 

i 

Stating that " information " could only be handed over for 

review in face-to-face meetings made such proceedings a 
charade. Under such pretext no reasonable control or 
contradiction of information was reasonably possible and it 
entitled the Panel to show whatever they wanted and to give 
any explanation they want in a report afterwards on what they 
so-called presented as information. 
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My clients did not want to be made part of such kind of 
simulation, as it appeared only intended to give the Panel a 
formal opportunity to write in a final Report that all people 
and companies were invited, seen and heard and confronted with 
" evidence" in face to face meetings, while in reality no such 
real possibility of verification, contradiction and/or 
marginal control on any information was rendered. 

Representation by an attorney or any other means of 
communication were rejected and this despite efforts from the 
Belgian Ministry of Economic Affairs to send information / 
documentation through their diplomatic services. 

The Panel stated on forehand that no documentation or 
information would be given to anyone unless they personally 
came to Kenya. The Panel would not grant any meetings with 
legal representation unless one or more of his clients in 
person accompanied the attorney. 

All parties concerned were obliged to travel in person to 
Nairobi as from the 23 rd of April 2003. 

« 

Very limited appointments were granted and to each party was 
given approximately 5 to 10 minutes time, although the Panel 
alleges it speed "5 hours" in total on 9 different parties... 

Relevant is that no explanation whatsoever was given by the 
Panel and the Panel handed over its so-called "evidence ". 

What the Panel called "evidence" could be regarded as 
completely ridiculous if the case was not so tragic. 
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Each party was given one (1) page, typed by the Panel of 
Experts itself and only containing a summary of the 
accusations itself. 

So the Panel wants to present as evidence a summary made by 
itself of the accusations it made. 

Parties concerned were asked to sign this document after which 
they could receive a copy. 

If they refused to sign, they could not get a copy. 

It is clear that until today the Panel of Experts has not 
respected the resolutions of the Security Council and has not 
provided any information and/of documentation as it was 
requested to do by the Security Council. 

■ 

The composition of the Panel was changed during the reports 
and different people and companies were named and shamed in 
the different reports. 

2 . 

All reports of the Panel of Experts were immediately published 
on the Internet and therefore considered to be authoritative 
and trustworthy, although the United Nations itself had no 
control over the content of such reports. 


Banks in Belgium closed accounts, the R.C. President Kabila 
fired several government officials implicated by a Panel and 
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third parties like the Beers asked clients not to deal with 
companies accused in the report of the Panel of Experts. 

The result for people and companies mentioned was devastating. 

The Panel of Experts never published or rendered any evidence 
or even information on which it based its findings and this 
despite numerous requests by parties mentioned in the report, 
by governments, national prosecutors and even a Senate 

Committee. 

Only at the very last moment a document was created and given 
and this only to enable the Panel to say that " documentation" 
was given, quod non. 

The Panel of Experts never gave any information about general 
guidelines it would have is used for making such reports or 
required standards of proof it utilized. 

The practice of "naming and shaming" is unworthy for the 
United Nations and did not even follow elementary guidelines 
or general principles of law or ethics. 

The Panel of Experts never even set out any ethical guidelines 
it might have used or created any mechanism of communication 
to consult with member states, other organizations or parties 
mentioned in their reports. 


The Panel did not attempt to visit or hear people and 
companies they named and shamed in their reports and many 
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parties rightfully expressed their outrage that the Panel of 
Experts: 

* failed to contact parties mentioned or even to ask for their 

i 

comments and 

* never publicized any shred of evidence leading to their 
conclusions or made such evidence available to parties 

concerned, or at least to member states and their judicial 
authorities. 

These comments still stand today. 

It should be clear to any reasonable man that grave 
allegations should be backed by high evidentiary standards, 
quod non. 

« 

The Panel of Experts did not use such standards. 

There was not even a procedure that allowed people or 
companies that had been accused to even know what kind of 
evidence was used where the Panel of Experts just preferred to 
publicly tarnish and destroy the reputation of a great number 
of companies and people. 

Ag it was mentioned from the outset by the Panel itself, the 
principle of naming and shaming was "high on their priority 
list 11 and this without any explanation, any reasonable 
standard or any right of defense. 


The danger of accusations made without a due process are clear 

and such accusations not only damage the people and companies 

involved, but also undermine the credibility of the United 

« 

Nations past, present and future panels. 
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The company of Belgian Law, TRIPLE A.DIAMONDS NV, whereof Mr. 
AHMAD ALI AHMAD is managing director, has as its most 
important activity the trade, the import and the export of 
rough diamonds. 

Both Mr. AHMAD ALI AHMAD in person, as well as the company 
TRIPLE A.DIAMONDS NV have had until today an irreproachable 
reputation in the diamond trade and this tor many years. 

The reputation of Mr. AHMAD ALI AHMAD and the company TRIPLE 
A.DIAMONDS NV has been seriously damaged by the following 
passage in the report of the Panel of Experts on the Illegal 
Exploitation of Natural Resources and other forms of Wealth of 
the Democratic Republic of the Congo dd. 8 OCTOBER 2002 
(S/2002/1146). 

I quote: 

" Some businesses associated with the " clans " are.., TRIPLE A 
DIAMONDS... " (See report § 34, page 9) 


As well as: 

The three " dens n Ahmad, Nassour and Khanafer - are distinct 

criminal organizations that operate internationally ... " 

(See report § 34 page 9) 

In contradiction to what is stated or suggested in this report 
my clients and the company emphasize not to be conflict 
diamond dealers, a fortiori not members of "clans " or 

. ■ i i. i — r 

associated with such clans, criminal organizations or criminal 
activities... 
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The names of AHMAD and TRIPLE A. DIAMONDS NV are used in one 
and the same paragraph, so Mr. AHMAD ALI AHMAD must presume to 
be pointed at in your report, although the reference is vague 
and the name AHMAD is a very common. 

TRIPLE A.DIAMONDS NV is a company that created and creates 
work in a favorable environment where it is established. 

The name AHMAD was mentioned in general and the allusion was 
created that anyone named AHMAD, being of Lebanese 
nationality, and involved in diamond business is a criminal, a 
conflict diamond dealer and part of a criminal organization. 

The Panel uses the word " clans " between brackets and then 

ties to it the name AHMAD, saying no less that anyone carrying 
such name must belong to a family circle that must be regarded 
as being a criminal organization. Suddenly carrying a name or 
being a relative is in itself sufficient to be branded as a 
criminal of the worst kind. 

Not the smallest distinction or specification is made although 

the name AHMAD is the most common name in eastern countries 

practically as ,f Jones " or " Smith " would be in the United 

States. It is unbelievable that everyone with the name AHMAD 

* 

can be so easily tarnished as being part of a " clan " and 
where at least - should any evidence exist - the Panel should 
have pointed out which individuals they accused instead of 
accusing a whole family tree or a family name... 

Considering the world-wide publicity that has been given to 

« 

the report these unfounded accusations are of nature as to 
stigmatize Mr. AHMAD ALI AHMAD and the company NV TRIPLE 
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A. DIAMONDS NV in the very small world of the diamond sector 

and irreparable harm has already been done. 

♦ 

Also after Resolution 1457 the Panel never gave any 
explanation on why and how OECD-guidelines would have been 
broken by TRIPLE A DIAMONDS. 

3. 

The practice of " naming and shaming" as Lhe Panel of Experts 
used it contravenes to the following articles in the Universal 

Declaration of Human Rights; 

PREAMBLE 

Whereas recognition of the inherent dignity and of the 
equal and inalienable rights of all members of the human 
family is the foundation of freedom, justice and peace in 
the world, 

Whereas disregard and contempt for human rights have 
resulted in barbarous acts which have outraged the 
conscience of mankind, and the advent of a world in which 
human beings shall enjoy freedom of speech and belief and 
freedom from fear and want has been proclaimed as the 
highest aspiration of the common people, 

Whereas it is essential, if man is not to be compelled to 
have recourse, as a last resort, to rebellion against 
tyranny and oppression, that human rights should be 
protected by the rule of law, 

Whereas it is essential to promote the development of 
friendly relations between nations. 

Whereas the peoples of the United Nations have in the 
Charter reaffirmed their faith in fundamental human 
rights, in the dignity and worth of the human person and 
in the equal rights of men and women and have determined 
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to promote social progress and better standards of life 
in larger freedom. 

Whereas Member States have pledged themselves to achieve, 
in co-operation with the United Nations, the promotion of 
universal respect for and observance of human rights and 
fundamental freedoms, 

Whereas a common understanding of these rights and 
freedoms is of the greatest importance for the full 
realization of this pledge. 


Article 2 . 

Everyone is entitled to all the rights and freedoms set 
forth in this Declaration, without distinction of any 
kind, such as race, color, sex, language, religion, 
political or other opinion, national or social origin, 
property, birth or other status . Furthermore, no 
distinction shall be made on the basis of the political, 
jurisdictional or international status of the country or 
territory to which a person belongs, whether it be 
independent, trust, non-self-governing or under any other 
limitation of sovereignty . 


Ajrti 6 . 


Everyone has the right to recognition everywhere as a 
person before the law. 


Article 7 . 

All are equal before the law and are entitled without any 
discrimination to equal protection of the law . All are 
entitled to equal protection against any discrimination 
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in violation of this Declaration and against any 
incitement to such discrimination. 


Article 10. 


Everyone is entitled in full equality to a fair and 


public hearing by an independent and impartial tribunal. 


in the determination of his rights and obligations and of 


any criminal charge against him 


Article 11. 


(1) Everyone charged with a penal offence has the right 


to be presumed innocent until proved guilty according to 
law in a public trial at which he has had all the 


guarantees necessary for his defense 


(2) No one shall be held guilty of any penal offence on 


account of any act or omission, which did not constitute 


a penal offence, under national or international law, at 


the time when it was committed. Nor shall a heavier 


penalty be imposed than the one that was applicable at 


the time the penal offence was committed 


Article 12. 


No one shall be subjected to arbitrary interference with 


his privacy, fa m ily, home or correspondence, nor to 


attacks upon his honor and reputation. Everyone has the 


right to the protection of the law against such 


interference or attacks 
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The refusal to give any opportunity to be heard on forehand 
and to give any defense afterwards or to be provided with any 
documentation and/or information is a flagrant violation of 
the above articles of the Universal Declaration of Human 
Rights. 

It is also in violation of similar articles in the Pact of New 
York and the European Treaty on Human Rights. 

4. 

Immediately upon publication of the report/ the Panel of 
Experts was requested numerous times to give even the smallest 
opportunity to present a defense. 

The legal counsel requested an opportunity at any given place f 

time and date to present a defense and to be provided with any 

■ 

documents and / or information on the following occasions: 

* fax messages 28 October 2002 (6) 

* fax messages 6 November 2002/ fax to United Nations 7 

November 2002, fax to United Nations 13 November 2002 (3) 

* E-mail 21 November 2002/ e-mail 25 November 2002/ visit New 
York 18 November 2002/ e-mail 3 December 2002/ e-mail 10 
December 2002 

Parties mentioned never received any documentation and / or 

information or any reasonable opportunity to present their 
defense before the Panel of Experts. 

Only at the last moment the Panel mad a futile attempt to 
enable itself tot state that "the letter" of Resolution 1457 
would have been respected/ quod non (see supra). 
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Resolution 1457 (2003) stated clearly: 

"9. Stresses that the new mandate of the Panel should 
Include: 

Further review of relevant data and analysis of 
Information previously gathered by the Panel, as well 
as any new Information, Including specifically 
material, provided by Individuals and entitles named In 
the previous reports of the Panel, In order to verify, 
reinforce and, where necessary, update the Panel r s 
findings, and/or CLEAR parties named in the Panel f s 
previous reports, with a view to adjusting accordingly 
the lists attached to these reports; 


11. Invites, in the interests of transparency, 
individuals, companies and States, which have been named 
in the Panel f s last report to send their reactions, with 
due regard to commercial confidentiality, to the 
Secretariat, no later than 31 March 2003, and requests 
the Secretary-General to arrange for the publication of 
these reactions, upon request by individuals, companies 
and States in the report of 15 October 2002, as an 
attachment to this report, no later than 15 April 2003; 

12. Stresses the importance of dialogue between the 
Panel, individuals, companies and States and reguests in 

this regard that the Panel provide to the individuals. 


companies and States 

names, upon 

request, 

all information 

and documentation 

connecting 

them to 

the 

illegal 

exploitation of the 

Democratic 

Republic 

of the 

Congo's 


natural resources, and requests the Panel to establish a 
procedure to provide the Member States, upon request, 
information previously collected by the Panel to help 
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them take the necessary investigative action, subject to 
the Panel r s duty to preserve the safety of its sources, 
and in accordance with United Nations established 
practice in consultation with the United Nations Office 
of Legal Affairs . rr 

Following this resolution of the Security Council parties 
(again) asked the United Nations and especially the Panel of 
Experts to be provided with such documentation and / or 
information in order to be able to present such defense before 
the deadline of the 31 of March 2003 and in respect of 
Resolution 1457 (2003) and this was refused. 


Not-limited, 

the following fax 

messages 

and e 

-mails 

were send 

by legal counsel 

to request 

such documentation 

and / 

or 

information: 

fax 

messages 29 

1 January 

2003 

(3) , 

e-mail 

29 

January 2003 

(6) , 

e-mail 6 

February 

2003 

(4) , 

e-mail 

26 


February 2003, e-mail 10 March 2003, e-mail 26 February 2003, 
e-mail 10 March 2003, fax messages 10 March 2003 (3) , e-mail 

11 March 2003 (3), e-mail 14 March 2003, fax message 17 March 

2003, e-mail 17 March 2003 (2) . 

Leqal counsel of client visited New York to meet with one 
Panel member, Mr. Bruno Chiemsky on the 19 March 2003, but was 
further denied any documentation or information at this 
occasion. 

The Panel of Experts did not respect the Resolution of the 
Security Council 1457 (2003), namely to respect the deadline 

to provide documentation and / or information regarding 
parties mentioned in the Report and this before the 31 st of 
March 2003 so consequently parties mentioned had nothing to 
defend themselves on at this time. 
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Parties mentioned did respect Resolution 1457 (2003). 


It is clear that the Panel of Experts also did not respect 
Resolution 1457 after the extension it obtained from the 
Security Council. 

There is a difference between providing real information and 
documentation or just pretending to give, such information and 
documentation where in reality the Panel was only interested 
in being able to formally allege that they respected the 
Resolution 1457, quod non. 

Giving a " summary" of allegations is not giving any 
information and/or documentation at all. 
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6 . 

Parties have even presented themselves before the Public 
Prosecutors in Belgium and this strictly on their own 
initiative in order to ask the Public Prosecutor to start an 
investigation in order to clear their names. An unorthodox 

request to be provided with justice. 

The Panel of Experts never provided any documentation and / or 

information to such judicial authority in Belgium or any other 
country. 

Parties are not only confronted with a despicable method of 

" naming and shaming" but were even refused to verify any 
information and / or documentation and thus to be informed 

promptly of the causes of the accusations made against them 
and a fortiori to have any adequate time or facilities for the 
preparation of any accurate reply. 

I further refer to article 8, 10 and 11 of the Universal 

Declaration of Human Rights and especially article 6 of the 
Convention for the Protection of Human Rights and Fundamental 
Freedoms: 

"Article 6 - Right to a fair trial 

1. In the determination of his civil rights and 
obligations or any criminal charge against him / everyone 
is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal 
established by law . Judgment shall be pronounced publicly 
but the press and public may be excluded from all or part 
of the trial in the interests of morals / public order or 
national security in a democratic society, where the 
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interests of juveniles or the protection of the private 
life of the parties so require, or to the extent strictly 
necessary in the opinion of the court in special 
circumstances where publicity would prejudice the 
interests of justice. 

2. Everyone charged with a criminal offence shall be 
presumed innocent until proved guilty according to law. 


3. Everyone charged with a criminal offence has the 

following minimum rights: 

« 

a. to be Informed promptly, in a language which he 
understands and in detail, of the nature and cause of 
the accusation against him; 

b. to have adequate time and facilities for the 

preparation of his defence; 

c. to defend himself in person or through legal assistance 
of his own choosing or, if he has not sufficient means 
to pay for legal assistance, to be given it free when 
the interests of justice so require; 

d. to examine or have examined witnesses against him and 
to obtain the attendance and exa mination of witnesses 
on- his behalf under the same conditions as witnesses 
against him; 

e. to have the free assistance of an interpreter if he can 
not understand or speak the language used in court." 

The Panel of Experts put all such elementary rights aside. 

(Cfr. Infra) 
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7. 

The United Nations has only asked the Panel of Experts - and 
given a mandate to the Panel of Experts - to evaluate possible 
actions to be taken by the Security Council and to advise the 
Security Council on recommendations to be made to the 
international community, meaning countries, in order to ensure 
the evolution of the peace process in the Democratic Republic 
of the Congo. 

The Panel never received a mandate to at.tack private business 
people and / or companies. 

The Panel of Experts also never even had the possibility to 
compel testimony or documents and never had any judicial 
authority whatsoever and recognised this explicitly. 

This means that the Panel of Experts at most received some 
dubious information on a strictly voluntary basis and did not 
have any means to verify whatsoever with regard to such 
information that was given to them. 

8 . 

Such judicial authority was given to the Belgian Senate 1 s 
commission "Great Lakes", which in Belgium obtained similar 
authorities as a Judge of Instruction to perform an 
investigation. 

Following the 3 reports of the Panel of Experts, this Belgian 
Investigating Commission of the Senate conducted an 
investigation and published its findings with a report on the 
20 th February 2003. 
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Parties were summoned and appeared before this Senate’s 
Commission a.o. to give a declaration under oath. 

After investigation, the Senate’s Commission concluded the 
following: 

"The Commission has noted that several companies and / or 
persons, mentioned in the UN-report, have not been heard 
on forehand, which jeopardizes their rights of defence . 


Moreover the work of the Commission was made more 


difficult 

in 

view of the fact 

that she was 

not 

provided 

with any 

evidence and / or 

indications 

that should 

support 

the 

allegations in 

the UN-reports . 

" (Free 


translation, report Senate Commission dd. 20 February 
2003, p. 2 § 1) 


Also: 


"From the beginning of her activities, the Commission had 
been confronted with the lack of legal, sufficient and 
workable definitions in the UN~reports of the concepts 
"legal and illegal" and "plundering" ." (See report 
Belgian Senate’s Commission dd. 20 February 2003, p. 7 § 
5.1) 

Also: 

"Economic activities or trade with companies or persons 
in each of the territories in the DRC can in itself not 
be considered illegal." (See report Senate’s Commission 
dd. 20 February 2003, p. 7 § 5.3) 
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"The Commission asks the Government to insist with the 
United Nations to come to a more clear description of the 
concepts legal and illegal and of plundering of natural 
resources and this in view of further activities of the 
United Nations Panel." (See report Senate’s Commission, 
p. 7 § 5.9) 


And: 

"The Commission has noted that the. United Nations only 
issued embargos against countries like Angola, Sierra 
Leone and Liberia, and therefore trade with other 
countries and even conflict areas must be considered as 
legal." (See report Senate’s Commission, p. 19 § 3.1.6.) 


And: 


"With regard to the allegations formulated by the UN 
Panel against a number of diamond companies that OECD- 
guidelines would not have been respected, the Commission 
states that (not withstanding the fact that only concerns 
guidelines that are not enforceable) such guidelines are 
not even applicable for the diamond companies concerned 
because they can not be considered as multinationals. 
Above that, the Commission is of the opinion that the UN 
Panel must clarify which aspects of guidelines would not 

have been respected." (See report Senate’s Commission, p. 
22 § 3.2.1) 

And in conclusion: 

"In this context and based on the available information, 
the Commission has to conclude that with regard to the 
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concerned diamond companies no legal, incriminating 
elements can be found and that these diamond companies 
have acted in good faith." (See report Belgian Senate’s 
Commission, p. 23) 

The Belgian Senate’s Commission also noted that the Panel of 
Experts was clearly not infallible, since the Panel of Experts 
already needed to clear names of companies they named and 
shamed without hesitation before: 

"The Commission, based on available information, joins 
the consideration mentioned in the second UN-report where 
it is stated that the company (Arslanian Freres) was 
mentioned unjustly in the first report and therefore has 
cleared this company." (See report Belgian Senate’s 
Commission, p. 26, § 3.2.5.) 


9. 

Parties mentioned have as their most important activity the 
trade and / or the import and the export of diamonds. 

They have had until the publication of the Report an 
irreproachable reputation in the diamond trade and this for 
many years. 

The diamond trade in Antwerp is concentrated on a relatively 
small surface, being in practice 2 streets (Hoveniersstraat 
and Schupstraat) where all well-established companies that do 
business in diamonds are situated.’ It is a matter of common 
knowledge as well as an economic fact that the diamond trade 
in Antwerp (or elsewhere) fundamentally . relies on confidence 
and "hear-say ". 
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A good reputation in the diamond trade is essential, even 
vital, for every diamond dealer or every company that does 
business in diamonds. 

The reputation of parties mentioned has been irrevocably 
damaged by the Report of the Panel of Experts on the Illegal 
Exploitation of Natural Resources and other forms of Wealth of 
the Democratic Republic of the Congo dd. 8 OCTOBER 2002 
(3/2002/1146). 

10 . 

In contradiction to what is stated or suggested in this report 
parties mentioned emphasize not to be conflict diamond 
dealers, or to be members of "clans " or associated with such 
clans, criminal organizations or criminal activities or to 
have done any illegal or unethical activity. 

Every appearance of their name in the media with regard to the 
report - even while defending their name - only results in 
more unnecessary publicity and additional damaqe to the 
reputation. 

Several international newspapers and other news channels have 
picked up the name of parties mentioned in respect to the 
report and negative publicity is unavoidable and beyond 
repair. 
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Banks have revoked and/or threatened to withdraw credit lines 
and major clients suspended all further transactions, afraid 
to be connected to someone so strongly accused by the United 
Nations where in fact the Panel is not the United Nations. 


21 . 

It is a basis principle in any democratic state that persons 
who are accused have minimum rights to defend themselves. 

In the report of the Panel of Experts, made public on the 
Internet, people and companies were named and accused without 
being heard and even without any reasonable possibility to 
reply. 

For the record it can be noted, as general rules, that: 

a) Parties mentioned have a respected business and do not deal 
in conflict diamonds or conduct any illegal or illegitimate 
activities; 

b) Parties mentioned were not allowed to defend themselves 
with a full knowledge of the facts and minimal to be able to 
know some motive or fact that would make a minimum of control 
possible, quod non; 

c) To avoid arbitrariness it is necessary that some concrete 
facts and elements, on which the allegations would be based, 
are at least retrievable, quod, non; 

d) Declaring without any proof or fact that parties mentioned 
would be conflict diamond dealers and or criminals or have 
done something illegal or unethical should be considered as an 
act of slander and defamation. 
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Parties mentioned refute categorically the baseless 
accusations and inform that: 

a) They never received dialogue or information and/of 
documentation from the Panel of Experts. 

b) Have never been heard or invited by the Prosecutor in 

Belgium, any police organization or any other authority 

c) Have never been involved in any criminal or illegal 
activity 

d) Have a legitimate business operation asserted by 

documents from the High Council and the Diamond Office in 
Antwerp, checked for the origin by the customs 

authorities and forwarded to the HRD Diamond Office 
Antwerp (Diamond High Council). 

e) Are situated in the heart of Antwerp working closely with 

the most respectable representatives in the Diamond 

business 

12 . 

It is unlikely that when a person or company stands accused by 
a Panel Report, a democratic Government would give support 
unless it is sure of your correctness whereas all imports from 
diamonds are legal and a full audit can be provided. 

The definition of a conflict diamond itself could be rendered 
meaningless. According to the World Diamond Council a 
"conflict diamond" is a diamond imported in violation of law 
or resolutions of the United Nations, intended to end trade in 
diamonds extracted from "Conflict Regions". Obviously, having 
imported diamonds legally into Belgium and in accordance with 
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UN resolutions makes a diamond not a conflict diamond 
according to the World Diamond Council or any other standard. 

It should also be clear that parties • mentioned are fully 
committed to the UN’s position relating to conflict diamonds. 


13. 

Parties mentioned defend themselves with the firmness and the 
certitude of being wrongly accused. 

It needs no argument that an enormous injustice is committed 
and it is a shame when, in the name of the United Nations, 
persons and companies are branded worldwide on the internet, 
merely based on rumors, false information or hearsay, without 
any further interest in the accuracy of the information that 
is spread or the severe consequences for the people involved. 

In such case arbitrariness rules and everyone that is pointed 
at is declared an outlaw without any further defense. 

Parties mentioned are well aware that representatives of 
Member States to principal and subsidiary organs of the United 
Nations enjoy immunity from legal process in respect of words 
spoken or written and all acts done in capacity as such a 
representative. Parties mentioned are also aware that, 
moreover, the United Nations also enjoys immunity from every 
form of legal process. That having been said, parties 
mentioned only requested the opportunity to present their 
defense, to have their arguments verified and to be confronted 
directly with any information that would be held against them 
and this was simply denied in breach with Resolution 1457 
(2002) that ordered the Panel to do so. 
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14. 

In the report of the Panel of Experts it is nowhere stated 
which "evidence" would allow to utter accusations against 
parties mentioned. 

At most one is rendering a self-account, where one should 
accept that only information would have been used that has 
been confirmed by more than one source? 

Th« Panel ud 11s a summary of the allegations "evidence"...? 

This way nothing more than " belief " is requested for the used 
working-method, without the necessary effort to show what 
" reliable " information would be at hand and what verifiable 
criteria would have been used. 

It is also to easy to us the term " known to intelligence 
services and police organizations " 

(See report § 34 page 9) 

Of which services and organizations is the Panel talking 
about? 

Parties mentioned have been living and working in Belgium for 
years at the same address in Antwerp, • together with their 
family. 

Parties mentioned have a clean criminal record, have never 
been accused of anything illegal by the authorities and have 
never been invited to give any declaration or even answer any 
question by such authorities. 
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25. 

There is a clear contradiction in the report. 

If the information would be correct - which it is not - there 
would at least have been a disturbance in some way by Belgian 
or other authorities and at least someone would have been 
interrogated, accused or under investigation (if not 
arrested), quod non. 

If the investigation of such criminal activities however, were 
to be held so secretive that they are only known to " 
intelligence services ” it would be incredible to publish such 
secret information worldwide on the Internet in a report that 
is read by millions of people. 

Parties mentioned can only base themselves on the certainty 
that they have not infringed any embargo or law and that they 
did not, neither directly, nor indirectly, nor in person, nor 
as a middleman, nor by means of companies or third parties, 
not in any other way of form dealt in so-called conflict 
diamonds or have been associated with any criminal or 
unethical activity. 

A leqal adaqe states "negativa non sunt probanda”, which means 
that negative facts cannot be proven. 

The above-mentioned adage is based on the idea that it is 
practically impossible to give evidence of a negative fact. 

How can someone (or a company) proof that he (it) did not do 
something during a well-defined period of time? 
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The only possibility that is available is to proof an opposite 
positive fact or a series of positive facts that can exclude 
the negative fact. 

If parties mentioned would have been contacted before the 
publication of the report on the Internet, damage could have 
been avoided and parties mentioned would have been able to 

show on forehand that the information the Panel obtained was 
clearly false. 

The Panel was invited on numerous occasions to provide a copy 
of one record of proof against parties mentioned, that cannot 
exist for the simple reason that parties * mentioned did not do 
what they are accused of. 

Providing a summary of allegations, made up by the Panel 
itself, and handing over one additional document, an official 
import license for one shipment, is no evident whatsoever. 

This meets only the letter of the Resolution 1457, not the 
spirit! 

16 . 

Parties mentioned have to suppose - for the time being - that 
the Panel should have received some information that has led 
to the mentioning of their names in the report. 

Parties mentioned have to accept - for the time being - that 
wrong and false information has been provided, by which the 
Panel could have been misled and bad intent cannot be excluded 
where such negative publicity favors some competitors. 
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Parties mentioned however are left in the dark and did not 
receive any information and/documentation and/or explanation 
from the Panel. 

It is in the interest of the Panel to test the truthfulness 
and the reliability of the information received together with 
the requestors and based upon the data they provide. 

On at least two occasions a Panel of Experts made wrong 
accusations in a report and a correction had to be made after 
presentaLion of the defense: 

17. 

In the first report, published on the Internet, of this Panel 
of Experts regarding the Democratic Republic of Congo dd. 12 
April 2001 (S/2001/357) a firm ARSLANIAN FRERES NV was heavily 
accused as follows: 

"ARSLAN I AN, the conflict diamond dealers In the Eastern 
Democratic Republic of the Congo, provided on average 
2.000.000$ per year, each directly to the Congo desk ..." 

(See Report Panel of experts van 12 April 2001, p.29, and nr. 
127) 

After ARSLANIAN FRERES NV defended itself on these accusations 
the name was completely removed from the final report and, on 

the contrary, in annex IV of the report the Panel of Experts 
expresses its deep appreciation and gratitude towards 
ARSLANIAN FRERES for having assisted the Panel of Experts in 
making the report (see annex IV report S/2002/1146) 

ARSLANIAN FRERES was wrongfully accused and a correction was 
made, much to the honor of the Panel of Experts. 
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18 . 

The same happened with a firm called MACKIE DIAMONDS in 

Antwerp. 

In the original report of the Panel of Experts regarding 
Angola it was stated: 

"76. Azet Mohammed, who holds a British protected citizen 
passport, was arrested in March 2001. He was arrested for 

possession of a parcel of diamonds worth $100,000. Mohammed 
was described as the "lieutenant" of diamond dealer All Mackie 
Fouad Abess, of Mackie Diamonds in Antwerp, a Lebanese diamond 
dealer who was also a dealer in Sierra Leonean diamonds. 
Mackie, who holds a United States passport, began working in 

Angola in late 1999. He was deported from Angola for 

possession of false papers when Mohammed was arrested. 
Mackie's activities in Angola are under investigation." 

(See letter Chairman Mr. Richard Ryan, Security Council 
Committee dd. 16.04.2001, p.20, nr. 76) 

Also these accusations were proven completely false and 
after presentation of the defense - were corrected in a 
following report.: 

”Correction 

221. Contrary to the information contained in paragraph 76 of 
the Mechanism's previous report (S/2001/363) , there is no 
person know as Ali Mackie Fouad Abess. Mr. Ali Mackie, who has 
never been known by name or nickname as Fouad Abess, does not 
have any relationship with Mohammed Azet. Mr. Ali Mackie, a 
Belgian citizen of Lebanese origin, is the owner and director 
of Mackie Diamonds in Antwerp. He does not possess a United 
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States passport. He was neither arrested in, nor deported 
from, Angola. While Mr. Mackie had business interests in 
Angola prior to 2000, the Angolan authorities have not 
reported any investigation into his activities in Angola 
(See UN report on Angola S/2001/966 dd. 12 October 2001, p.43, 
par. 221) 

At least these two clear examples prove that there certainly 
is a possibility that wrongful accusations were uttered and 
corrections are necessary. 

19. 

In spite of the damage that was done parties mentioned wanted 
to accept - for the time being - that the Panel acted in good 
faith and that it only concluded upon false, faulty or wrong 
information that has been given to them, if such information 
exists. 

To avoid arbitrariness it is necessary that the concrete facts 
and elements on which the allegation is based, are at least 
retrievable, quod non 

At least parties mentioned should have been allowed to defend 
themselves with a full knowledge of the facts and minimal to 
be able to know some motive that would make a minimum of 
control or contradiction possible, quod non 

I presume every reasonable man should agree that arbitrariness 
is unacceptable. 
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From a normal cautious and careful person it can be expected 
that he seeks the truth by controlling his facts as much as 
possible and that he refrains from spreading rumors that could 
damage a party if he is not able to show the truthfulness of 
such rumors 

20 . 

Declaring in public without being able to provide any proof or 
fact that parties mentioned would be involved in illegal or 
unethical activities would constitutes a crime of slander and 
defamation according to standards of many legislation, not 
only Belgian law. 

Parties mentioned could accept that the original goal of the 
Panel is a noble goal that deserves all means and attention 
but on the other side this does not mean that all elementary 
principles of law can be put aside and companies or persons 
can be branded based only on mere malicious rumors and 
allegations. 

In such case we honestly speak of * a witch-hunt, were 
arbitrariness rules and everyone that is pointed at is 
declared an outlaw without any further defense. 

The term witch hunt is not farfetched if there is no control 
on the investigation, if there is an absolute immunity for the 

prosecutors, a complete anonymity regarding alleged sources of 
information, no necessity to present evidence, no possibility 
of contradiction, no possibility to defend or reply and in the 
end the accused is asked to accept what is to him only a 
pattern of slander and defamation. 
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The Panel should not be allowed to hide behind the so-called 
safety of it sources and therefore being capable of providing 
no evidence whatsoever and to consider itself unbound by any 
due process of law. 

When in the medieval age the Inquisition wanted to protect a 
witness who was ready to testify that he/she had seen a 
suspect communicating with the devil the witness was allowed 
to appear in court with a mask, or hood, over the face. This 
was how the court heard the "truth”, and the witness was 
protected from the evil eye of the witch who might take 

revenge after being burned at the stake. 

^hat can not be allowed, if we do not want to turn back the 
clock 500 years, under any circumstances is the permanent 
concealment of the identity of so-called witnesses, neither 
the refusal to present any document or the content of any 
declaration whatsoever and this on "grounds of 

confidentiality" 

One can ask what kind of witness would exist that can give the 
Panel confidential information and then can refuse to answer 
further questions as to how such information was obtained or 
even the accused to verify the content of a declaration. 

Going on the statements of the Panel itself as a rule this 
could be an undercover agent, who have been necessarily 

operating illegally in foreign countries in order to collect 

* 

information that cannot be obtained by regular means. 
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It is clear that such " evidence " can not be excepted as valid 
and such clandestine witnesses can not be believed at all, 
more over where it is not even certain that the Panel is 
basing itself only on information received from undercover 
agents but could also exclusively be receiving very dubious 
information from competitors of parties concerned or any other 
party with an interest to damage parties concerned. 

The court in Antwerp, which can be quoted as follows, gave a 
relevant judgment: 

"By the public prosecutor no further information is 
given, nor is there a document rendered regarding the 
fact. In a former cession already a postponement was 
given in order to obtain permission from the State f s 
Security Services to deliver documents in order to be 
able to judge the related, serious facts . For one reason 
or another no documents are rendered . 

It is unacceptable that certain facts are guoted by the 
State r s Security Services without producing any document 
of whatsoever to substantiate this allegation and without 
any right of the concerned person to defend himself . 

Such an attitude witnesses an unacceptable disapproval for 
the rights of defense . As much unacceptable is the fact 
that the court would be expected to judge a person without 
the judge even being able to render any control or to be 
able to judge a fact that is guoted against the concerned 
person..." (See Rb. Eerste Aanleg Antwerp, 12 February 2001, 
ongepubl., Seber / OM). 
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It is of course unacceptable that any Panel would be able to 
give unfounded allegations from a position . of complete 
anonymity and immunity towards companies and persons and that 
these accused companies of persons should be sanctioned or 
even threatened in their existence, without any appropriate 
right of defense, especially if this is done under the name of 
the United Nations. 

21 . 

The company TRIPLE A DIAMONDS assigned an enternal audit firm, 
CVBA VAN GEET, DERICK & C°, with offices Jan Welterslaan 13 at 
2100 Antwerp to report on the import of all her rough and 
polished diamonds over the relevant period January 2001 till 
September 2002. 

The auditors made an independent review of all activities of 
the company and came to the following conclusions: 

"Based on our review of the books and records of the 
Public Limited Company Triple A Diamonds Company, with 
its social seat in 2018 Antwerp (Belgium) , Schupstraat 20 
bus 16 (TR Antwerp 250,206) we hereby confirm that for 
every purchase in the period January 1 st 2000 till 
September 30 th 2002 all legal regulations are followed and 
that there is no prove of any illegal or illegitimated 
behavior which was insinuated in the report of the "Panel 
of Experts" concerning the Democratic Republic Congo of 8 
October 2002 (Rapport nr. 5/2002/1146) 

These auditors have a legal obligation, according to Belgian 
law, to be objective and impartial. 
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22 . 

Parties mentioned were ready to be confronted with each 
document, declaration or any other information that would have 
given rise to the mentioning of their name and the incorrect 
accusations coupled hereto and from which confrontation it 

would have been crystal clear that the requestors have been 
wrongly accused. 

Tn breach with Resolution 1457 (2003) of the Security Council 

the Panel of Experts refused to provide any documentation and 
/or information as it was ordered to by the Security Council 
to do before 31 March 2003 and did not comply with it, not to 
the letter and certainly not to the spirit of the Resolution. 

he only conclusion can be that the name of parties concerned 
should be cleared and explicit correction should be published. 

Yours Sincerely, 

For the requestors, their Attorney at law. 


Mr. M. De Block 
Antwerp, 27th of May 2003 
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Reaction No. 44 

From the desk ofMr Marc De Block 
Attorney at law 
Antwerp - Belgium 


FINAL ATTACHMENT TO REPORT PANEL OF EXPERTS ON 

DRC 

On behalf of Mr. KHALIL NAZEEM IBRAHIM 


To the attention of 

SECURITY COUNCIL UNITED NATIONS 

PANEL OF EXPERTS 

UNITED NATIONS 

EXPNATDRC/UNON 

REF: Resolution 1457/2003 

AT THE REQUEST OF: 

1- Mr. KHALIL NAZEEM IBRAHIM, with chosen domicile at the 
office of his counsel and 

(Hereinafter called "parties mentioned ") 

rcprcocntcd by Mr. Marc De Dlock, attorney at law in Belgium, 
having his office Vlaamse Kaai 54-57 at 2000 Antwerp, Belgium. 

1 . 

The Panel of Experts on the Illegal Exploitation of Natural 
Resources and other Forms of Wealth in the Democratic Republic 
of the Congo was appointed on request of the Security Council 
dated 2 June 2000 (S/REST/2000/20) 
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The original mandate of the Panel was: 

- to follow up on reports and collect information on all 
activities of illegal exploitation of natural resources and 
other forms of wealth of the Democratic Republic of the Congo, 
including the violation of the sovereignty of that country; 

- to research and analyze the links between the enploitation 
of the natural resources and other forms of wealth in the 
Democratic Republic of the Congo and the continuation of the 
conflict; 

- to revert to the Council with recommendations. (S/2001/357, 
p. 3) 

A first report was published the 12 th of April 2001 

(S/2001/357). 

The Panel’s mandate was extended until the 30 th November 2001 
(S/2001/951). 

A second report was published the 13 th November 2001 

(S/2001/1072) . 

A third report was published the 16 th October 2002 

(S/2002/114.6) . 

The Security Council took a new resolution on the 24 th January 
2003 (Resolution 1457/S/RES/1457/2003) 

Following the text of Resolution 1457 (2003) of the Security 
Council dd. 24/01/2003, the Panel of Experts was explicitly 
requested "to provide parties concerned f all information and 
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documentation, connecting them to the illegal exploitation of 
the Democratic Republic of the Congo's natural resources 
and/or as being in contravention with OECD-guidelines ". 

A first deadline was set before the 31 st of March 2003, whereas 
the Panel would then have to publish our reactions as an 
attachment to their report, no later than 15 th of April 2003. 

Arguments however had to be deposited without having received 
any information and/or documentation from the Panel before the 
31 st of March. 

Just before expiration of the deadline of 30 th of March 2003 
the Panel of Experts asked and obtained (for itself) an 
extension from the Security Council to provide such 
information / documentation, this time before the end of May 
2003. 

Following this Resolution 1457 - the defense notes on behalf 
of parties concerned, were already sent on 24th of March with 
request to publish these before 15 April 2003 as annex to the 
Report in accordance with Resolution 1457. 


in view of the fact that we didn’t receive any information and 
/ or documentation - and this despite numerous requests - from 
the Panel - and this in breach with the resolution - the 
defense remained limited. 

As from the same day, the 24 March 2003 a Note was published 
on the Internet by the President of the Security Council 
stating: 

"Following consultations among the members of the 
Security Council, they have decided, in order to give 
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more time to the individuals, companies and States 
wishing to send to the Secretariat their reactions to the 
findings of the last report of the' Panel of Experts on 
the Illegal Exploitation of Natural Resources and Other 
Forms of Wealth of the Democratic Republic of the Congo 
(S/2002/1146) , to extend the deadlines set out in 
paragraph 11 of Security Council resolution 1457 (2003) 

of 24 January 2003. Those individuals, companies and 
States named in the Panel's last report are inviLed to 

send their reactions to the Secretariat no later than 31 

May 2003, in order for these reactions to be published no 
later than 20 June 2003." 

The Panel did not attempt to visit or hear people and 
companies they named and shamed in their reports and this 
since 2nd June 2000 or being a period of almost three years...! 

According to the Decisions of the Court of Human Rights (Hof 
Mensenrechten) (3e afd.) nr. 29731/96, 13 February 2001 

(Krombach / Frankrijk), the right of everyone charged to be 
effectively defended and represented by a lawyer, assigned 
officially if need be, is fundamental and according to 

Articles 6 §§ 1 and 3 (c) of the Convention on Human Rights 
has the right to defend himself in person or... through legal 
assistance of his own choosing. 

Invitations by the Panel to finally come to Nairobi, Kenya was 

first sent 9th April 2003 and this to come to Nairobi between 
14 and 30 April 2003! 

The Panel had to know - and was even informed explicitly - 
that many or most diamond offices in Belgium were closed for 
the Easter Holidays in this exact period'and would not reopen 
until 28 of April 2003. 
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10 to 12 people had to stop all their normal activities and 
had to rush to Nairobi from all over the world on request of 
the Panel and this in such a period, on such short notice 
after the Panel had three years to invite, hear and or see 
anyone, anywhere they liked. 

Translators, they were told, they could find for themselves 
and it was mentioned that also "lawyers were welcome". 

The Panel stated further: 

"The degree of cooperation already developed between...and 
the Panel suggests that this meeting could produce 
positive outcomes , including arriving quickly at a 
mutually satisfactory solution to this matter..." 

Stating that " information " could only be handed over for 
review in face-to-face meetings made such proceedings a 
charade. Under such pretext no reasonable control or 
contradiction of information was reasonably possible and it 
entitled the Panel to show whatever they wanted and to give 
any explanation they want in a report afterwards on what they 
so-called presented as information. 

My clients did not want to be made part of such kind of 
simulation, as it appeared only intended to give the Panel a 
formal opportunity to write in a final Report that all people 
and companies were invited, seen and heard and confronted with 

11 evidence" in face to face meetings, while in reality no such 
real possibility of verification, contradiction and/or 
marginal control on any information was rendered. 

Representation by an attorney or any other means of 
communication were rejected and this despite efforts from the 
Belgian Ministry of Economic Affairs to send information / 
documentation through their diplomatic services. 
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The Panel stated on forehand that no documentation or 

information would be given to anyone unless they personally 
came to Kenya. The Panel would not grant any meetings with 

legal representation unless one or more of his clients in 
person accompanied the attorney. 

All parties concerned were obliged to travel in person to 
Nairobi as from the 23 rd of April 2003. 

Very limited appointments were granted and Lo each party was 
given approximately 5 to 10 minutes time, although the Panel 
alleges it speed "5 hours" in total on 9 different parties... 

Relevant is that no explanation whatsoever was given by the 

Panel and the Panel handed over its so-called "evidence ". 

What the Panel called " evidence" could be regarded as 

completely ridiculous if the case was not -so tragic. 

Each party was given one (1) page, typed by the Panel of 
Experts itself and only containing a summary of the 
accusations itself. 

So the Panel wants to present as evidence a summary made by 
itself of the accusations it made. 

Parties concerned were asked to sign this document after which 
they could receive a copy. 

If they refused to sign, they could not get a copy. 
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It is clear that until today the Panel of Experts has not 
respected the resolutions of the Security Council and has not 
provided any information and/of documentation as it was 
requested to do by the Security Council. • 

The composition of the Panel was changed during the reports 
and different people and companies were named and shamed in 
the different reports. 

2 . 

All reports of the Panel of Experts were immediately published 
on the Internet and therefore considered to be authoritative 
and trustworthy, although the United Nations itself had no 
control over the content of such reports. 

Banks in Belgium closed accounts, the R.C. President Kabila 
fired several government officials implicated by a Panel and 
third parties like the Beers asked clients not to deal with 
companies accused in the report of the Panel of Experts. 

The result for people and companies mentioned was devastating. 

The Panel of Experts never published or rendered any evidence 
or even information on which it based its findings and this 
despite numerous requests by parties mentioned in the report, 
by governments, national prosecutors and even a Senate 
Committee. 

Only at the very last moment a document was created and given 
and this only to enable the Panel to say that "documentation" 
was given, quod non. 
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The Panel of Experts never gave any information about general 
guidelines it would have is used for making such reports or 
required standards of proof it utilized. 

The practice of "naming and shaming" is unworthy for the 

United Nations and did not even follow elementary guidelines 
or general principles of law or ethics. 

The Panel of Experts never even set out any ethical guidelines 
it might have used or created any mechanism of communication 
to consult with member 3tate3, other organizations or parties 
mentioned in their reports. 

The Panel did not attempt to visit or hear people and 
companies they named and shamed in their reports and many 
parties rightfully expressed their outrage that the Panel of 
Experts: 

* failed to contact parties mentioned or even to ask for their 
comments and 

* never publicized any shred of evidence leading to their 
conclusions or made such evidence available to parties 
concerned, or at least to member states and their judicial 
authorities. 

These comments still stand today. 

It should be clear to any reasonable man that grave 
allegations should be backed by high evidentiary standards, 
quod non. 

The Panel of Experts did not use such standards. 


438 



S/2002/1146/Add.l 

There was not even a procedure that allowed people or 
companies that had been accused to even know what kind of 
evidence was used where the Panel of Experts just preferred to 
publicly tarnish and destroy the reputation of a great number 
of companies and people. 

As it was mentioned from the outset by the Panel itself, the 
principle of naming and shaming was 11 high on their priority 
list ” and this without any explanation, any reasonable 
standard or any right of defense. 


The danger of accusations made without a due process are clear 
and such accusations not only damage the people and companies 
involved, but also undermine the credibility of the United 
Nations past, present and future panels. 

The name of KHALIL NAZEEM IBRAHIM was mentioned in the report 
as follows: 


"The 

Panel has credible evidence 

that 

KHALIL 

NAZEEM 

IBRAHIM 

used 

the capital 

and marketing 

services of 

HEMANG 

NANANAL 

SHAH, 

proprietor 

of NAMI GEMS in 

Antwerp . " 

(Report 

S/2002/1146) 







KHALIL NAZEEM IBRAHIM never did anything to that nature. 

In other places of the report the Panel of Experts quotes a 
name of "Mr. KHALIL", where it is not specified that is does 
not concern Mr. KHALIL NAZEEM IBRAHIM but someone else. 

The Panel of Experts refers to a Mr. HAMAD KHALIL. (See Report 
S/2002/1146 § 85). 
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Confusing is created by the Panel and a suggestion is made 
that Mr. KHALIL would be the same as Mr. KHALIL NAZEEM 
IBRAHIM, which clearly he is not. 

Mr. KHALIL NAZEEM IBRAHIM is of Lebanese nationality, born on 
the 20 th January 1973. 

Mr. KHALIL NAZEEM IBRAHIM left Lebanon as a refugee from the 
Lebanese civil war in 1989 and was proprietor of a restaurant 
in Uganda, which was only open for a year upon which Mr. 
KHALIL NAZEEM IBRAHIM returned to Lebanon. 

Together with his family he takes care of land in south 
Lebanon, namely tree plantations in accordance with a project 
of the United Nations UNIFIL. 

The name of KHALIL NAZEEM IBRAHIM was wrongfully mentioned in 
the report of the Panel of Experts and the Panel of Experts 
did not take the effort to distinguish persons carrying such a 
common Lebanese name as KHALIL. 

Also after Resolution 1457 the Panel never gave any 
explanation on why and how OECD-guidelines would have been 
broken by KHALIL NAZEEM IBRAHIM. 

3. 

The practice of "naming and shaming" as the Panel of Experts 
used it contravenes to the following articles in the Universal 
Declaration of Human Rights: 
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PREAMBLE 

Whereas recognition of the inherent dignity and. of the 
equal and inalienable rights of all members of the human 
fa m ily is the foundation of freedom, justice and peace in 
the world, 

Whereas disregard and contempt for human rights have 
resulted in barbarous acts which have outraged the 
conscience of mankind, and the advent of a world in which 
human beings shall enjoy freedom of speech and belief and 
freedom from fear and want has been proclaimed as the 
highest aspiration of the common people, 

Whereas it is essential, if man is not to be compelled to 
have recourse, as a last resort, to rebellion against 
tyranny and oppression, that human rights should be 
protected by the rule of law, 

Whereas it is essential to promote the development of 
friendly relations between nations. 

Whereas the peoples of the United Nations have in the 
Charter reaffirmed their faith in fundamental human 
rights, in the dignity and worth of the human person and 
in the equal rights of men and women and have determined 
to promote social progress and better standards of life 
in larger freedom, 

Whereas Member States have pledged themselves to achieve, 
in r.n-nperat i on with the United Nations, the promotion of 
universal respect for and observance of human rights and 
fundamental freedoms, 

Whereas a common understanding of these rights and 
freedoms is of the greatest importance for the full 
realization of this pledge. 
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Article 2. 

Everyone is entitled to all the rights and freedoms set 
forth in this Declaration, without distinction of any 
kind, such as race, color, sex, language, religion, 
political or other opinion, national or social origin, 
property, birth or other status. Furthermore, no 
distinction shall be made on the basis of the political, 
jurisdictional or international status of the country or 
territory to which a person belongs, 'whether it is 

independent, trust, non-self-governing or under any other 
limitation of sovereignty. 


Article 6. 

Everyone has the right to recognition everywhere as a 
person before the law. 


Article 7 

All are equal before the law and are entitled without any 
discrimination to equal protection of the law. All are 
entitled to equal protection against any discrimination 
in violation of this Declaration and against any 
incitement to such discrimination. 


Article 10. 


Everyone is entitled in full equality to a fair and 
public hearing by an independent and impartial tribunal, 
in the determination of his rights and obligations and of 
any criminal charge against him. 
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Article 11. 

(1) Everyone charged with a penal offence has the right 
to he presumed innocent until proved guilty according to 
law in a public trial at which he has had all the 
guarantees necessary for his defense. 

(2) No one shall be held guilty of any penal offence on 
account of any act or omission, which did not constitute 
a penal offence, under national or international law, at 
the time when it was committed. Nor shall a heavier 
penalty be imposed than the one that was applicable at 
the time the penal offence was committed. 

Article 12. 

No one shall be subjected to arbitrary interference with 
his privacy, family, home or correspondence, nor to 
attacks upon his honor and reputation. Everyone has the 
right to the protection of the law against such 
interference or attacks. 


The refusal to give any opportunity to be heard on forehand 
and to give any defense afterwards or to be provided with any 
documentation and/or information is a flagrant violation of 
the above articles of the Universal Declaration of Human 
Rights. 

It is also in violation of similar articles in the Pact of New 
York and the European Treaty on Human Rights. 

4. 

Immediately upon publication of the report, the Panel of 
Experts was requested numerous times to give even the smallest 
opportunity to present a defense. 
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The legal counsel requested an opportunity at any given place, 
time and date to present a defense and to be provided with any 
documents and / or information on the following occasions: 

* fax messages 28 October 2002 (6) 

* fax messages 6 November 2002, fax to United Nations 7 
November 2002, fax to United Nations 13 November 2002 (3) 

* E-mail 21 November 2002, e-mail 25 .November 2002, visit New 
York 10 November 2002, e-mail 3 December 2002, e-mail 10 
December 2002 

Parties mentioned never received any documentation and / or 
information or any reasonable opportunity to present their 
defense before the Panel of Experts. 

Only at the last moment the Panel mad a futile attempt to 
enable itself tot state that "the letter" of Resolution 1457 
would have been respected, quod non (see supra). 

5. 

Resolution 1457 (2003) stated clearly: 

”9. Stresses that the new mandate of the Panel should 
include: 

Further review of relevant data and analysis of 
information previously gathered by the Panel, as well 
as any new information, including specifically 
material, provided by individuals and entities named in 
the previous reports of the Panel, in order to verify, 
reinforce and, where necessary, update the Panel r s 
findings, and/or CLEAR parties named In the Panel 1 s 
previous reports, with a view to adjusting accordingly 
the lists attached to these reports; 
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11. Invites, in the interests of transparency, 
individuals, companies and States, which have been named 
in the Panel's last report to send their reactions, with 
due regard to commercial confidentiality, to the 
Secretariat, no later than 31 March 2003, and requests 
the Secretary-General to arrange for the publication of 
these reactions, upon request by individuals, companies 
and States in the report of 15 October 2002, as an 
attachment to this report, no later than 15 April 2003; 

12. Stresses the importance of dialogue between the 
Panel, individuals, companies and States and requests in 


this regard that the Panel provide to the individuals, 


companies and 

States 

names, upon 

request. 

all information 

and documentation 

connecting 

them to 

the 

illegal 

exploitation 

of the 

Democratic 

Republic 

of the 

Congo's 


natural resources, and requests the Panel to establish a 


procedure to provide the Member States, upon request, 
information previously collected by the Panel to help 
them take the necessary investigative action, subject to 
the Panel 1 s duty to preserve the safety of its sources, 
and in accordance with United Nations established 
practice in consultation with the United Nations Office 
of Legal Affairs . " 


Following this resolution of the Security Council parties 
(again) asked the United Nations and especially the Panel of 
Experts to be provided with such documentation and / or 
information in order to be able to present such defense before 
the deadline of the 31 st of March 2003 and in respect of 
Resolution 1457 (2003) and this was refused. 
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Not-limited, 

the following fax 

messages 

and e- 

-ma i 1 s 

were send 

by legal counsel to request 

such documentation 

and / 

or 

information: 

fax messages 29 

1 January 

2 003 

(3) , 

e-mail 

29 

January 2003 

(6), e-mail 6 

February 

2003 

(4) , 

e-mail 

26 


February 2003, e-mail 10 March 2003, e-mail 26 February 2003, 
e-mail 10 March 2003, fax messages 10 March 2003 (3), e-mail 

11 March 2003 (3), e-mail 14 March 2003, 'fan message 17 March 

2003, e-mail 17 March 2003 (2). 

Legal counsel of client visited New York to meet with one 
Panel member, Mr. Bruno Chiemsky on the 19 March 2003, but was 
further denied any documentation or information at this 
occasion. 

i 

The Panel of Experts did not respect the Resolution of the 
Security Council 1457 (2003), namely to respect the deadline 

to provide documentation and / or information regarding 
parties mentioned in the Report and this before the 31 st of 
March 2003 so consequently parties mentioned had nothing to 
defend themselves on at that time 

Parties mentioned did respect Resolution 1457 (2003). 


It is clear that the Panel of Experts also did not respect 

Resolution 1457 after the extension it obtained from the 
Security Council. 

There is a difference between providing real information and 
documentation or just pretending to give such information and 
documentation where in reality the Panel was only interested 
in being able to formally allege that they respected the 
Resolution 1457, quod non. 
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Giving a " summary" of allegations is not giving any 
information and/or documentation at all. 

6 . 

Parties have even presented themselves before the Public 
Prosecutors in Belgium and this strictly on their own 
initiative in order to ask the Public Prosecutor to start an 
investigation in order to clear their names. An unorthodox 
request to be provided with justice. 

The Panel of Experts never provided any documentation and / or 
information to such judicial authority in. Belgium or any other 
country. 

Parties are not only confronted with a despicable method of 
"naming and shaming " but were even refused to verify any 
information and / or documentation and thus to be informed 
promptly of the causes of the accusations made against them 
and a fortiori to have any adequate time or facilities for the 
preparation of any accurate reply. 

I further refer to article 8, 10 and 11 of the Universal 
Declaration of Human Rights and especially article 6 of the 
Convention for the Protection of Human Rights and Fundamental 
Freedoms: 

"Article 6 - Right to a fair trial 

1. In the determination of his civil rights and 
obligations or any criminal charge against him f everyone 
is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal 
established by law . Judgment shall be pronounced publicly 
but the press and public may be excluded from all or part 
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of the trial in the interests of morals, public order or 
national security in a democratic society, where the 
interests of juveniles or the protection of the private 
life of the parties so require, or to the extent strictly 
necessary in the opinion of the court in special 
circumstances where publicity would prejudice the 
interests of justice. 

2. Everyone charged with a criminal offence shall be 
presumed innocent until proved guilty according to law. 


3. Everyone charged with a 

criminal offence 

has 

the 

following minimum rights: 




a. to be informed promptly. 

in a language 

which 

he 

understands and in detail, 

of the nature and 

cause 

of 

the accusation against him; 

b. to have adequate time 

and facilities 

for 

the 


preparation of his defence; 


c. to defend himself in person or through legal assistance 
of his own choosing or, if he has not sufficient means 
to pay for legal assistance, to be given it free when 
the interests of justice so require; 

d. to examine or have examined witnesses against him and 


to obtain the 

attendance 

and 

examination 

of witnesses 

on his behalf 

under the 

same 

conditions 

as witnesses 


against him; 


e. to have the free assistance of an interpreter if he can 
not understand or speak the language used in court." 

The Panel of Experts put all such elementary rights aside. 
(Cfr. Infrap) 
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7. 

The United Nations has only asked the Panel of Experts - and 
given a mandate to the Panel of Experts - to evaluate possible 
actions to be taken by the Security Council and to advise the 
Security Council on recommendations to be made to the 
international community, meaning countries, in order to ensure 
the evolution ot the peace process in the Democratic Republic 

of the Congo. 

The Panel never received a mandate to attack private business 
people and / or companies. 

The Panel of Experts also never even had the possibility to 
compel testimony or documents and never had any judicial 
authority whatsoever and recognised this explicitly. 

This means that the Panel of Experts at most received some 
dubious information on a strictly voluntary basis and did not 
have any means to verify whatsoever with regard to such 
information that was given to them. 


8 . 

Such judicial authority was given to the Belgian Senate's 
commission "Great Lakes", which in Belgium obtained similar 
authorities as a Judge of Instruction to perform an 
investigation. 

Following the 3 reports of the Panel of Experts, this Belgian 
Investigating Commission of the Senate conducted an 
investigation and published its findings with a report on the 
20 th February 2003. 
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Parties were summoned and appeared before this Senate's 
Commission a.o. to give a declaration under oath. 

After investigation, the Senate's Commission concluded the 
following: 

"The Commission has noted that several companies and / or 
persona, mentioned, in the UN report r have not been heard 

on forehand f which jeopardizes their rights of defence. 

\ 

Moreover the work of the Commission was made more 
difficult in view of the fact that she was not provided 
with any evidence and / or indications that should 
support the allegations in the UN-reports." (Free 
translation, report Senate Commission dd. 20 February 
2003, p. 2 § 1) 


Also: 


"From the beginning of her activities f the Commission had 
been confronted with the lack of legal , sufficient and 
workable definitions in the UN-reports of the concepts 
"legal and illegal" and "plundering".” (See report 
Belgian Senate's Commission dd. 20 February 2003, p. 7 § 
5.1) 


Also: 


"Economic activities or trade with companies or persons 
in each of the territories in the DRC can in itself not 
be considered illegal." (See report Senate's Commission 
dd. 20 February 2003, p. 7 § 5.3) 
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"The Commission asks the Government to insist with the 
United Nations to come to a more clear description of the 
concepts legal and illegal and of plundering of natural 
resources and this in view of further activities of the 
United Nations Panel ." (See report Senate’s Commission, 
p. 7 § 5.9) 


And: 

"The Commission has noted that the United Nations only 
issued eiubargus against countries like Angola, Sierra 
Leone and Liberia, and therefore trade with other 
countries and even conflict areas must be considered as 
legal.” (See report Senate’s Commission, p. 19 § 3.1.6.) 


And: 

"With regard to the allegations formulated by the UN 
Panel against a number of diamond companies that OECD- 
guidelines would not have been respected, the Commission 
states that (not withstanding the fact that only concerns 
guidelines that are not enforceable) such guidelines are 
not even applicable for the diamond companies concerned 
because they can not be considered as multinationals . 
Above that, the Commission is of the opinion that the UN 
Panel must clarify which aspects of guidelines would not 
have been respected . " (See report Senate’s Commission, p. 
22 § 3.2.1) 

And in conclusion: 
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"In this context and based on the available information, 
the Commission has to conclude that with regard to the 
concerned diamond companies no legal, incriminating 
elements can be found and that these diamond companies 
have acted in good faith." (See report Belgian Senate's 
Commission, p. 23) 

The Belgian Senate's Commission also noted that the Panel of 
Experts was clearly not infallible, since the Panel of Experts 
already needed to clear names of companies they named and 

shamed without hesitation before: 

"The Commission, based on available information, joins 
the consideration mentioned in the second UN-report where 
it is stated that the company (Arslanian Freres) was 
mentioned unjustly in the first report and therefore has 
cleared this company." (See report Belgian Senate's 
Commission, p. 26, § 3.2.5.) 

9. 

Parties mentioned have as their most important activity the 
trade and / or the import and the export of diamonds. 

They have had until the publication of the Report an 
irreproachable reputation in the diamond trade and this for 
many years. 

The diamond trade in Antwerp is concentrated on a relatively 
small surface, being in practice 2 streets (Hoveniersstraat 
and Schupstraat) where all well-established companies that do 
business in diamonds are situated. It is a matter of common 
knowledge as well as an economic fact that the diamond trade 
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in Antwerp (or elsewhere) fundamentally relies on confidence 
and "hear-say ". 

A good reputation in the diamond trade is essential, even 
vital, for every diamond dealer or every company that does 
business in diamonds. 

The reputation of parties mentioned has been irrevocably 
damaged by the Report of the Panel of Experts on the Illegal 
Exploitation of Natural Resources and other forms of Wealth of 
the Democra Liu Republic uf the Congo dd. 8 OCTOBER 2 002 
(S/2002/1146). 

10 . 

In contradiction to what is stated or suggested in this report 
parties mentioned emphasize not to be conflict diamond 
dealers, or to be members of "clans " or associated with such 
clans, criminal organizations or criminal activities or to 
have done any illegal or unethical activity. 

Every appearance of their name in the media with regard to the 
report - even while defending their name - only results in 
more unnecessary publicity and additional damage to the 
reputation. 

Several international newspapers and other news channels have 
picked up the name of parties mentioned in respect to the 
report and negative publicity is unavoidable and beyond 
repair. 

Banks have revoked and/or threatened to withdraw credit lines 
and major clients suspended all further transactions, afraid 
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to be connected to someone so strongly accused by the United 
Nations where in fact the Panel is not the United Nations. 


11 . 

It is a basis principle in any democratic state that persons 
who are accused have minimum rights to defend themselves. 

\ 

In the report of the Panel of Experts, made public on the 
Internet, people and companies were named and accused without 
being heard and even without, any reasonable possibility to 

reply. 

For the record it can be noted, as general rules, that: 

a) Parties mentioned have a respected business and do not deal 
in conflict diamonds or conduct any illegal or illegitimate 

activities; 

b) Parties mentioned were not allowed to defend themselves 
with a full knowledge of the facts and minimal to be able to 
know some motive or fact that would make a minimum of control 
possible, quod non; 

c) To avoid arbitrariness it is necessary that some concrete 
facts and elements, on which the allegations would be based, 

are at least retrievable, quod non; 

d) Declaring without any proof or fact that parties mentioned 
would be conflict diamond dealers and or criminals or have 
done something illegal or unethical should be considered as an 
act of slander and defamation. 
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Parties mentioned refute categorically the baseless 
accusations and inform that: 

a) They never received dialogue or information and/of 
documentation from the Panel of Experts. 

b) Have never been heard or invited by the Prosecutor in 
Belgium, any police organization or any other authority 

c) Have never been involved in any criminal or illegal 
activity 

d) Have a legitimate business operation asserted by 

documents from the High Council end the Diamond Office in 
Antwerp, checked for the origin by the customs 

authorities and forwarded to the HRD Diamond Office 
Antwerp (Diamond High Council). 

e) Are situated in the heart of Antwerp working closely with 
the most respectable representatives in the Diamond 
business 

12 . 

It is unlikely that when a person or company stands accused by 
a Panel Report, a democratic Government would give support 
unless it is sure of your correctness whereas all imports from 
diamonds are legal and a full audit can be provided. 

The definition of a conflict diamond itself could be rendered 
meaningless. According to the World Diamond Council a 
"conflict diamond" is a diamond imported in violation of law 
or resolutions of the United Nations, intended to end trade in 
diamonds extracted from "Conflict Regions". Obviously, having 
imported diamonds legally into Belgium and in accordance with 
UN resolutions makes a diamond not a conflict diamond 
according to the World Diamond Council or any other standard. 
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It should also be clear that parties mentioned are fully 
committed to the UN’s position relating to conflict diamonds. 


13 . 

Parties mentioned defend themselves with the firmness and the 
certitude of being wrongly accused. 

It needs no argument that an enormous injustice is committed 
and it Is a shame when, in the name of the United Nations, 
persons and companies are branded worldwide on the internet, 
merely based on rumors, false information or hearsay, without 
any further interest in the accuracy of the information that 
is spread or the severe consequences for the people involved. 

In such case arbitrariness rules and everyone that is pointed 
at is declared an outlaw without any further defense. 

Parties mentioned are well aware that representatives of 
Member States to principal and subsidiary organs of the United 
Nations enjoy immunity from legal process in respect of words 
spoken or written and all acts done in capacity as such a 
representative. Parties mentioned are also aware that, 

moreover, the United Nations also enjoys immunity from every 
form of legal process. That having been said, parties 
mentioned only requested the opportunity to present their 
defense, to have their arguments verified and to be confronted 
directly with any information that would be held against them 
and this was simply denied in breach with Resolution 1457 
(2002) that ordered the Panel to do so. 
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14. 

In the report of the Panel of Experts it is nowhere stated 
which " evidence" would allow to utter accusations against 
parties mentioned. 

At most one is rendering a self-account, where one should 
accept that only information would have been used that has 
been confirmed by more than one source? 

The Panel calls a summary of the allegations "evidence"...? 

This way nothing more than " belief" is requested for the used 
working-method, without the necessary effort to show what 
"reliable " information would be at hand and what verifiable 
criteria would have been used. 

It is also to easy to us the term " known to intelligence 
services and police organizations " 

(See report § 34 page 9) 

Of which services and organizations is the Panel talking 
about? 


Parties mentioned have been living and working in Belgium for 
years at the same address in Antwerp, together with their 
family. 

Parties mentioned have a clean criminal record, have never 
been accused of anything illegal by the authorities and have 
never been invited to give any declaration or even answer any 
question by such authorities. 
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25. 

There is a clear contradiction in the report. 

If the information would be correct - which it is not - there 
would at least have been a disturbance in some way by Belgian 
or other authorities and at least someone would have been 
interrogated, accused or under investigation (if not 
arrested) A quod non. 

If the investigation of such criminal activities however, were 
to be held so secretive that they are only known to " 
intelligence services " it would be incredible to publish such 
secret information worldwide on the Internet in a report that 
is read by millions of people. 

Parties mentioned can only base themselves on the certainty 
that they have not infringed any embargo or law and that they 
did not, neither directly, nor indirectly, nor in person, nor 
as a middleman, nor by means of companies or third parties, 
not in any other way of form dealt in so-called conflict 
diamonds or have been associated with any criminal or 
unethical activity. 

A legal adage states "negativa non sunt probanda ", which means 
that negative facts cannot be proven. 

The above-mentioned adage is based on the idea that it is 
practically impossible to give evidence of a negative fact. 

How can someone (or a company) proof that he (it) did not do 
something during a well-defined period of time? 
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The only possibility that is available is to proof an opposite 
positive fact or a series of positive facts that can exclude 
the negative fact. 

If parties mentioned would have been contacted before the 
publication of the report on the Internet, damage could have 

been avoided and parties mentioned would have been able to 
show on forehand that the information the Panel obtained was 

clearly false. 

The Panel was invited on numerous occasions to provide a copy 
of one record of proof against parties mentioned, that cannot 
exist for the. simple reason that parties mentioned did not do 
what they are accused of. 

Providing a summary of allegations, made up by the Panel 
itself, and handing over one additional document, an official 
import license for one shipment, is no evident whatsoever. 

This meets only the letter of the Resolution 1457, not the 
spirit! 


16 . 

Parties mentioned have to suppose - for the time being - that 
the Panel should have received some information that has led 
to the mentioning of their names in the report. 

Parties mentioned have to accept - for the time being - that 
wrong and false information has been provided, by which the 


459 



S/2002/1146/ Add.l 


Panel could have been misled and bad intent cannot be excluded 
where such negative publicity favors some competitors. 

Parties mentioned however are left in the dark and did not 
receive any information and/documentation and/or explanation 
from the Panel. 

It is in the interest of the Panel to test the truthfulness 
and the reliability of the information received together with 
the requestors and based upon the data they provide. 

On at least two occasions a Panel of Experts made wrong 
accusations in a report and a correction had to be made after 
presentation of the defense: 

17. 

In the first report, published on the Internet, of this Panel 
of Experts regarding the Democratic Republic of Congo dd. 12 
April 2001 (S/2001/357) a firm ARSLANIAN FRERES NV was heavily 
accused as follows: 

"ARSLANIAN, the conflict diamond dealers in the Eastern 
Democratic Republic of the Congo, provided on average 
2.000.000$ per year, each directly to the Congo desk ..." 

(See Report Panel of Experts of 12 April 2001, p.29, nr. 127) 

After ARSLANIAN FRERES NV defended itself on these accusations 
the name was completely removed from the final report and, on 
the contrary, in annex IV of the report the Panel of Experts 
expresses its deep appreciation and gratitude towards 
ARSLANIAN FRERES for having assisted the Panel of Experts in 
making the report (see annex IV report S/2002/1146) 
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ARSLANIAN FRERES was wrongfully accused and a correction was 
made, much to the honor of the Panel of Experts. 

18 . 

The same happened with a firm called MACKIE DIAMONDS in 

Antwerp. 

In the original report of the Panel of Experts regarding 
Angola it was stated: 

"76. Azet Mohammed, who holds a British protected citizen 
passport, was arrested in March 2001. He was arrested for 

possession of a parcel of diamonds worth $100,000. Mohammed 
was described as the "lieutenant" of diamond dealer Ali Mackie 
Fouad Abess, of Mackie Diamonds in Antwerp, a Lebanese diamond 
dealer who was also a dealer in Sierra Leonean diamonds. 
Mackie, who holds a United States passport, began working in 

Angola in late 1999. He was deported from Angola for 

possession of false papers when Mohammed was arrested. 
Mackie's activities in Angola are under investigation." 

(See letter Chairman Mr. Richard Ryan, Security Council 
Committee dd. 16.04.2001, p.20, nr. 76) 

Also these accusations were proven completely false and 
after presentation of the defense - were corrected in a 
following report.: 

"Correctlon 

221. Contrary to the information contained in paragraph 76 of 
the Mechanism's previous report (S/2001/363) , there is no 
person know as Ali Mackie Fouad Abess. Mr. Ali Mackie, who has 
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never been known by name or nickname as Fouad Abess, does not 
have any relationship with Mohammed Azet. Mr. Ali Mackie, a 
Belgian citizen of Lebanese origin, is the owner and director 
of Mackie Diamonds in Antwerp. He does not possess a United 
States passport. He was neither arrested in, nor deported 
from, Angola. While Mr. Mackie had business interests in 
Angola prior to 2000, the Angolan authorities have not 
reported any investigation into his activities in Angola." 

(See UN report on Angola S/2001/966 dd. 12 October 2001, p.43, 
par. 221) 

At least these two clear examples prove that there certainly 
is a possibility that wrongful accusations were uttered and 
corrections are necessary. 


19 . 

In spite of the damage that was done parties mentioned wanted 
to accept - for the time being - that the Panel acted in good 
faith and that it only concluded upon false, faulty or wrong 
information that has been given to them, if such information 
exists. 

To avoid arbitrariness it is necessary that the concrete facts 

and elements on which the allegation is based, are at least 
« 

retrievable, quod non. 

At least parties mentioned should have been allowed to defend 
themselves with a full knowledge of the facts and minimal to 
be able to know some motive that would make a minimum of 
control or contradiction possible, quod non. 
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I presume every reasonable man should agree that arbitrariness 
is unacceptable. 

From a normal cautious and careful person it can be expected 
that he seeks the truth by controlling his facts as much as 
possible and that he refrains from spreading rumors that could 
damage a party if he is not able to show the truthfulness of 
such rumors 

20 . 

Declaring in public without being able to provide any proof or 
fact that parties mentioned would be involved in illegal or 
unethical activities would constitutes a crime of slander and 
defamation according to standards of many legislation, not 
only Belgian law. 

Parties mentioned could accept that the original goal of the 
Panel is a noble goal that deserves all means and attention 
but on the other side this does not mean that all elementary 
principles of law can be put aside and companies or persons 
can be branded based only on mere malicious rumors and 
allegations. 

In such case we honestly speak of a witch-hunt, were 
arbitrariness rules and everyone that is pointed at is 
declared an outlaw without any further defense. 

The term witch hunt is not farfetched if there is no control 
on the investigation, if there is an absolute immunity for the 
prosecutors, a complete anonymity regarding alleged sources of 
information, no necessity to present evidence, no possibility 
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of contradiction, no possibility to defend or reply and in the 
end the accused is asked to accept what is to him only a 
pattern of slander and defamation. 

The Panel should not be allowed to hide behind the so-called 
safety of it sources and therefore being capable of providing 
no evidence whatsoever and to consider itself unbound by any 

due process of law. 

When in the medieval age the Inquisition wanted to protect a 
witness who was ready to testify that he/ohc had seen a 
suspect communicating with the devil the witness was allowed 
to appear in court with a mask, or hood, over the face. This 
was how the court heard the "truth”, and the witness was 
protected from the evil eye of the witch who might take 

revenge after being burned at the stake. 

What can not be allowed, if we do not want to turn back the 
clock 500 years, under any circumstances is the permanent 
concealment of the identity of so-called witnesses, neither 
the refusal to present any document or the content of any 
declaration whatsoever and this on "grounds of 

confidentiality" 

One can ask what kind of witness would exist that can give the 
Panel confidential information and then can refuse to answer 
further questions as to how such information was obtained or 
even the accused to verify the content of a declaration. 

Going on the statements of the Panel itself as a rule this 
could be an undercover agent, who have been necessarily 
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operating illegally in foreign countries in order to collect 
information that cannot be obtained by regular means. 

It is clear that such "evidence" can not be excepted as valid 
and such clandestine witnesses can not be believed at all, 
more over where it is not even certain that the Panel is 
basing itself only on information received from undercover 
agents but could also exclusively be receiving very dubious 
information from competitors of parties concerned or any other 
party with an interest to damage parties concerned. 

The court in Antwerp, which can be quoted as follows, gave a 
relevant judgment: 

"By the public prosecutor no further information is 
given, nor is there a document rendered regarding the 

* 

fact. In a former cession already a postponement was 
given in order to obtain permission from the State’s 
Security Services to deliver documents in order to be 
able to judge the related, serious facts. For one reason 
or another no documents are rendered. 

It is unacceptable that certain facts are quoted by the 
State r s Security Sexrrices without producing- any document 
of whatsoever to substantiate this allegation and without 
any right of the concerned person to defend himself. 

Such an attitude witnesses an unacceptable disapproval for 

the rights of defense. As much unacceptable is the fact 
that the court would be expected to judge a person without 
the judge even being able to render any control or to be 
able to judge a fact that is quoted against the concerned 
person..." (See Rb. Eerste Aanleg Antwerp, 12 February 2001, 
ongepubl., Seber / OM). 
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It is of course unacceptable that any Panel would be able to 
give unfounded allegations from a position of complete 
anonymity and immunity towards companies and persons and that 
these accused companies of persons should be sanctioned or 
even threatened in their existence/ without any appropriate 
right of defense, especially if this is done under the name of 
the United Nations. 


21 . 

Parties mentioned were ready to be confronted with each 
document, declaration or any other information that would have 
given rise to the mentioning of their name and the incorrect 
accusations coupled hereto and from which confrontation it 
would have been crystal clear that the requestors have been 
wrongly accused. 

In breach with Resolution 1457 (2003) of the Security Council 
the Panel of Experts refused to provide any documentation and 
/or information as it was ordered to by the Security Council 
to do before 31 March 2003 and did not comply with it, not to 
the letter and certainly not to the spirit of the Resolution. 
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The only conclusion can be that the name of parties concerned 
should be cleared and explicit correction should be published. 


Yours Sincerely, 

For the requestors, their Attorney at law, 


Mr. M. De Block 
Antwerp, 27th of May 2003 


467 



Reaction No. 45 



J 6 BO 1 

CABINET D'AVOCAT d s 

ASSOCIES 


Roger Victor KIYAMBI LC'iLOMDA 
Mane - Louise 01C4K0 AHONDJU 



Stanislas NDbffE KEBEKETIE 


O TS( H(-’I)I 0.\ fA\ r G. t Jean - jPierrv 
DIKOAfO UELO Antowe-Stams 



Kinshasa, Je 04 novembre 2002. 


I 


\ 
u 




OS JET : Transmission reaction de VEx-Ministre des Mines ; 
Monsieur Frederic KIBASSA MALIBA 
aux conclusions du Groupe des Experts des 
Nations — Unies sur le pillage des rich esses consolaises )^ 


Excellence, Monsieur le Secretaire General 
des Nations - Unies, 


La Protection des droits de 1’homme, qui constitue 
1 TO des buts des Nations -Unies au meme litre que le maintien de la paix et le 
developpement economique et social nous contraint de vous transmettre le 
memorandum relatif a 1 objet repns sous - rubrique et vous prie de bien vouloir le 
transmettre au President du Conseil de Securite des Nations - Unies a New - York 


^ ous vous souhaitons bonne reception en vous 

4 la dK al Rations sotrtenues centre le 

Muustre KIBASSA MALIBA, de transmettre dans les meilleurs delais an Hestnrataire. 

. . „ , Nous vous Prions d’agreer, Monsieur le Secretaire 

General, 1 assurance de notre tres haute conrideration. 


Maitre OTSCHUDI O 



Avocat a la Cour. 


/ 


n.r\J 
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MEMORANDUM A LA 
BIENVEILLANTE ATTENTION 
DE SON EXCELLENCE 
MONSIEUR LE PRESIDENT DU CONSEIL 
DE SECURITE DES NATIONS-UNIES 

A NEW-YORK 


TRANSMIS COPIE POUR INFORMA TION A ■ 

- SECRETAIRE GENERAL DES NATIONS UNIES 

- SECRETAIRE GENERAL DE L’UNION AFRICAINE 

A 
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Cette souscription insignifiante et symbolique, car ne representant que 0,2 % du 
capital social de la COSLEG n’avait pour but que de repondre aux exigences du Decret du 27 
fevrier 1887, tel que modifie par le Decret Roval du 22 juin 1026 sur les societes par actions a 
responsabilite limit ee et les regies applicable.* aux investissements etrangers ; 


Les Decrets susvises, tels que modifies par le Decret du 23 juin 1960 sur les societes 
commerciales, exigent que Facte constitutif re9u dans la forme authentique, constate qu’il y a 
sept associes au moins, a Finstar des droits des societes beige et fran9ais, d’une part, et que le 
meme acte constitutif constate egalement que le capital social est integralement souscrit et que 
chaque apport ou action est liberee d’un cinquieme au moins par un versement en numeraire 
ou par un apport efFectif d’autre part. 


Cette infime souscription ne pouvait ni donner droit a une quelconque dividende ni 
permettre Faeces aux organes qui assurent Fadministration de la Societe COSLEG a savoir 
le Conseil d’Administration, F Administrateur Delegue, a qui est confie Faccomplissement 
des actes de gestion courante ou joumaliere et enfin le President Directeur General 


N’etant ni Administrateur, ni Administrateur Delegue, ni encore moins President 
Directeur General, il ne pouvait gerer a un quelconque titre cette societe purement privee, ni 
eventuellement en detoumer les fonds ; la COSLEG etant une personne juridique privee, on 
ne peut pas a bon droit parler de detoumement des richesses nationaies ou de deniers publics ; 
et si par impossible, il y a eu detoumement ou pillage, quod non in specie, il ne saurait s’agir 
que des fonds prives et non publics detoumes au detriment d’une societe privee par les 
organes de gestion au sein desquels le Ministre KJBASSA ne prenait pas part. 

Par ailleurs, la souscription de deux actions symboliques par lui s’inscrivait dans ie 
droit fil de FOrdonnance-Loi n° 86-028 du 05 avril 1986 portant Code des Investissements 
qui definit les conditions d'admission des investissements etrangers, ies avantages 

economiques, financiers et fiscaux dont ils beneficient ainsi que les obligations qui incombent 
a leurs auteurs. 


Cette loi instaure ie regime d’autorisation qui reconnait a FEtat un droit de regard sur 
les investissements importants qui se reaiisent en Republique Democratique du Congo ; 
L’Etat Congolais est done legitime, de par la loi susvisee, a elfectuer une surveillance sur ces 
investissements et a prendre des mesures preventives dictees par Finteret general; cela se 
justifie du reste par le fait que la definition de la politique economique releve de la 
competence exclusive de FEtat; e’est done aux fins de suivre indirectement la marche des 
affaires de FEtat que les Ministres souscrivent des actions symboliques. 


Dans cette perspective, ne devaient etre admis au Congo que les investissements de 
nature a contribuer au developpement economique du pays , ceux qui, en plus de la rentabilite 
financiere affichee, se revelent etre d'une importance exceptionnelle pour le developpement 
economique et social du pays, beneficient d’un regime conventionnel comportant des 
avantages plus etendus que ceux du regime general. 

S’agissant de la Societe SENGAMINES, il faut rappeler que le Ministre des Mines n'a 
fait qu’appliquer la politique du Gouvemement en la matiere, laquelle consiste a eviter le gel 
de concessions minieres ; notons a ce sujet, que Senga-Senga n’etait pas un gisement primaire 
contrairement a Tshibwe dont il (Senga-Senga) constitue les alluvions abondamment 
exploites par la MIBA dans le passe et aujourd’hui clandestinement par la population. 
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SFTsirA L v^Q°J 18 ° la i!-. eSti T 4 1 ’® P ° que que cette s,tuatlon ne permettait pas a la Societe 
SENGAMINES de mobiliser les capitaux indispensables a la rentabilisation de ses operations 

t^pTde guerre' q Ie Gouvernement entendad tirer les moyens de sa politique en 

Des lors, le gisement primaire de Tshibwe et ses alluvions de Senga-Senga devaient 
constituer un seul projet rentable; le Gouvernement approuva ainsi le montage de 
participations prevu dans le Protocole d’Accord COSLEG-MIBA du 22 inillet l oas? ^ 

SToTS Concd^lo’ " e j nvestisseur crddib ' e > se substitue a la DE BEERS avec 
50 /o et 1 Etat Congolais 50 / 0 ; ce dernier se reserva 50 % d’actions dans cette societe 

contrairement aux 40 % prevus par les Accords MEBA-NEWCO. 

Dans cette optique la MIBA ceda ses titres miniers ainsi que toute la documentation 

geologique et mmiere sur ie gisement de Tshibwe a la SENGAMINES ; en comrepartie el Ip 

reyut une creance S ur la SENGAMINES, representant le coat de tous les travaux geologioues 

et autres reahses par elle, creance qui sera transform^ plus tard en actions au profit de la 

meme MIBA qu, f du reste, recherchait des investisseurs credible* techniquement et 

financierement pour developper son complexe mimer de Tshibwe dont P exploitation n'i 
jamais demarre depuis plusieurs annees. F a 

rtDTY U -Z d ° nC A san , s dir , e que le P r °J et SENGAMINES, entierement finance par le groupe 
ORIX, s mtegre dans la politique d investissement minier de la MIBA. 


Sur ordre du gouvernement, le Ministre des Mines autorisa la cession des certains 
droits miniers de la MIBA a la SENGAMINES et ce, conformement a Particle 26 de 

°LT anC r L0i n °. 8 , 1 - 013 du 02 avril 19 »1 Portant Legislation Generale sur les Mines et 
les Hydrocarbures qui dispose que : 


r . , concessions sont cessibles et transmissibles a toute 

personne presentant les garanties exigees par les articles 7 et 22 b, sous reserve de 
l automation du Commissaire d’Etat (Ministre) ayant les mines dans ses 
attributions et apres avis conforme du service des Mines ». 


Ainsi done, en contrepartie de sa creance sur la SENGAMINES La MIBA devint 
actionnaire dans cette demiere. 


Tel qu’il se presente, le projet SENGAMINES est conforme au droit international 
public qui pose comme pnneipe que chaque Etat admettra des investisseurs Grangers 
conformement a sa legislation et a ses reglements ; le pouvoir que I’Etat Congolais detient en 
cette matiere est discret.onnaire en ce sens que le refits d’admission d’un investisseur ainsi 
que 1 exclusion d un investissement admis peuvent ou non etre motives. 


II. EN- DROIT 


c« - D ,- b ° r ?’ endr01t con ^ olaJS > le Ministre est P autorite competente pour tout le territoire 

d.. noulf ISee f s matieres dont 11 a ia responsabilite; il se trouve au point de rencontre 

du polihque et de 1 admmistratif. Amsi le Ministre KIBASSA avail normalement le pouvoir 

T f St dU reSSOrt du Minist ^ re des Mines d0 * ‘i etait charge, y 
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Ensuite, en execution de 1’Ordonnance-Loi n° 81-013 du 02 avril 1981 portant 
Legislation Generate sur les Mines et les Hydrocarbures ainsi que de I’Ordonnance n° 67-416 
du 23 septembre 1967 portant reglement nunier, le Ministre KIBASSA MALIBA avait le 
pouvoir de prendre des mesures reglementaires par voie d’arretes; les textes juridiques 
precitees lui conferaient le pouvoir de reglementer le domaine minier de la Republique 
Democratique du Congo, et plusieurs prerogatives notamment: 

1 ® le droit de fixer les regies de forme et de procedure pour encadrer toule operation 
miniere; autrement dit, dans l’interet du domaine minier, il pouvait combler le vide 
procedural en edictant toutes mesures utiles ou constructives concemant la susdite 
procedure , 

2° le pouvoir de prendre des decisions individuelles, pouvoir impliquant celui 

d’adoptcr et de publier les regies generates en vertu desquelles ces decisions seront 
prises, a la double condition, d’abord que ces regies ne contredisent pas celles 
incluses dans 1' Ordonnance-Loi et Ordonnance precitees, ensuite, qu’el les ne 
suppriment pas toutes les fois qu’il est necessaire, 1’appreciation des circonstances 
propres a chaque cas individuel ; 

3° le pouvoir d’enjoindre aux administres de lui foumir les renseignements qu’il juge 
ndcessaires avant de prendre sa decision ; 

4° le pouvoir de prendre des mesures d’execution des lois et des reglements , il 
importe de preciser ici que les arretes d’execution restent des instruments au 
service de la norme superieure dont ils assurent la mise en oeuvre ; s’ils peuvent 
completer et amenager les dispositions contenues dans cette norme, ils ne peuvent 
en aucune maniere y porter atteinte ni alter a leur encontre ; elles devront etre, pour 
eux, intangibles et inffanchissables : bref, le texte a appliquer guide et contient tout 
a la fois le reglement d’execution ; 

Il en resulte que le Ministre des Mines ne pouvait edicter aucune regie sortant du 
cadre trace ou contrevenant a la volonte explicite ou implicite de son auteur, il avait 
le pouvoir de mettie en oeuvre les principcs poses par 1’Ordonnance-Loi et 
T ordonnance precitees, non celui de les mettre en cause, il leur etait loisible d’en 
developper les consequences, mais les arretes ministeriels ne pouvaient ni les 
conti edire, ni en modifier lc sens ou la portee. 

Si les arretes ministeriels d’execution ont le droit et meme le devoir de seconder la 
norme superieure, ils ne sauraient jamais la desservir : en d’autres termes, les arretes du 
Ministre des Mines devaient etre en harmonie parfaite avec les textes juridiques auxquels ils 

se rattachaient; 

En somrae, 1’obligation pour les arretes de respecter les principes poses par la regie 
qu’ils appliquent emporte deux grandes series de consequences : il leur est, en premier lieu, 
interdit de modifier le champs d’application de la regie; il leur est egalement defendu de 
transgresser une quelconque de ses dispositions. 
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En 1’espece, la fidelite des arretes d’execution aux textes donl ils assuraient la mise en 
oeuvre n’est pas contestable car I’exigence de non-contrariete et 1’obligation d’edicter une 
reglementation conforme au sens general des textes juridiques susmentionnees et au dessein 
poursuivi par le legislateur furent bel et bien remplies par le Ministre des Mines. 

Par consequent, celui-ci doit etre considere contme ayant agi dans le cadre des lois de 
la Republique qui lui conferaient le pouvoir d’octroyer les droits miniers, I’etablissement des 
zones d’,exploitation artisanale et enfin l’agrement des comptoirs d’achats de substances 
minerales precieuses (or et diamant); ces lois lui reconnaissaient d’autres attributions, 
notamment l’octroi des droits de cam'eres pour ies substances minerales autres que les 
materiaux de construction a usage courant. 

Enfin, les arretes et autres decisions pris par lui sont des actes accessoires et 
subordonnes aux textes jundiques supeneurs precites ; ils ne peuvent etre illegaux que pour 
autant qu’il serait demontre qu’ils ont contrevenu aux dispositions des regies dont ils 
assuraient l’execution, or rien de tel n’a ete demontre en 1’espece. 

Il s’ensuit des lors que les Experts des Nations-Unies ont condamne le Ministre 
KIBASSA sans avoir meme pris la precaution la plus elementaire de verifier les faits ni de 
1’entendre, foulant ainsi aux pieds et sciemment les droits de la defense notamment les 
principes de la presomption d’innocence et du contradictoire consacres aussi bien en droit 
interne qu’en droit international. 

En effet, s’il est vrai que le Groupe d’Experts peut effectuer seul certaines 
constatations, il ne demeure pas moins que c’est a la condition de foumir aux parties tous les 
elements utiles a la discussion. 

Pour le cas precis, il appartenait au Groupe d’Experts de se conformer aux principes 
susevoques, et particulierement celui relatif a 1’administration de la preuve ; or ce dernier n’a 
foumi la moindre preuve de ses allegations, alors qu’en droit, il ne suffit pas d’affirmer ou 
d’avancer les pretentions mais il faut en plus les prouver par des elements necessaires et 
suffisants en vertu de l’adage Actor incumbitprobatio. 

Il est opportun de souligner que l’honneur du Ministre KIBASSA jete en pature, 
l’opprobre et le denigrement diriges contre sa personne ne se fondent sur aucune preuve 
demontrant qu’il avait commis un exces ou un detoumement des pouvoirs en violation 
flagrante de la loi, des lors qu’il agissait dans le cadre de ses attributions. 

Si les principes juridiques intangibles susvises avaient ete respectes par le Groupe 
d’Experts, celui-ci se serait rendu compte que les accusations particulierement graves portees 
contre Monsieur KIBASSA, pour des fats pretendument commis alors qu’il etai t Ministre 
Congolais des Mines, sont non seulement sans fondement aucun mais aussi constitutives 
d’autant de fautes dommageables. 
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rn CONCLUSION 


Les developpements qui precedent demontrent que . 

les mesures prises par le Gouvemement de la Republique Democratique du Congo 
dans le cas sous revue ont un fondement legal et precedent des pouvoirs qui lui sont 
reconnus en matiere de politique cconomique ; 


elles ont ete dictees dans le but de preserver l’interet general et de reorienter les 

actions ddns I’interet majeur de la nation congolaise agressee , 

Les conclusions du Groupe d’Experts sont temeraires et vexatoires et necessitent une 
reparation au profit du Ministre KIBASSA 

Du reste, en droit international, les dispositions conventionnelles, coutumieres et 
jurisprudentielles reconnaissent a tout gouvemement admis par la Communaute 
Internationale, le droit d’exercer, selon son appreciation discretionnaire, sa pleme et entiere 
souverainete sur son tenitoire, ses richesses naturelles et ses activates economiques. 

Des lors, toutes conventions minieres conclues, tous droits miniers octroyes par le Ministre 
KIBASSA dans le cadre de ses prerogatives de Ministre des Mines, l’ont ete en bonne et due 

forme selon la loi miniere congolaise. 


En consequence, et sous reserve de tous ses droits, notamment celui de demander 
reparation pour prejudice subi et sans aucune reconnaissance prejudiciable. Monsieur 
KIBASSA MALIBA conjure le Secretaire General des Nations-Unies, de bien vouloir mettre 
un terme a ce qui ressemble a une diffamation et a 1'atteinte portee a son honneur et a sa 

consideration. 

Dans le cas contraire, sous huitaine qui suivent la presente, il saisira les Instances 
Internationales Competentes en la matiere pour que justice soit faite. 

i 


Pour Monsieur 


Frederic KIBASSA 


Son Conseil 


/ 





Maitre OTSCHUDI OMANGA 


Avocat a la Cour 


AMPLIATIONS 


Secretaire General des Nations — Uni.es , 
Secretaire General de l’Union Africaine . 
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Reaction No. 46 

KISIMBA-NGOY NDALEWE 

Avocat pres la Cour Supreme de Justice 
Membre de ^Association du Barre au Americam 

BANZA NGENDA 
LUKAMBA MUGANZA 
Victor BOLUTA-L.OELELE 
ILUNGA LWAMZA 
Sylvie MUTAMBA NGWEJ 
NGOY KABWE Ruffin 
Avocats prds la Cour d’Ap[>el 
K1NSHASA/G OMR F. 



Kinshasa, le 28 avril 2003 


Monsieur le Secretaire General, 


Par la Presente, j’ai i’honneur de vous transmettre, pour disposition et competence, 
le plaidoyer de Monsieur YUMBA MONGA contre les accusations du rapport final n°S/2002/l 146 
de PO.N.U. mises a sa charge. 

Je saisis cette occasion pour vous demander de nous communiquer la date a 
laquelle Monsieur UMBA MONGA sera entendu par le Groupe d’Experts de PO.N.U. installe a 
Nairobi pour cette fin. 

Je vous en souhaite bonne reception. 

Veuillez agreer. Monsieur le Secretaire General, Passurance de ma consideration 

tres distinguee.- 


Me ILUNGA LWANZA. 
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PLAIDOYER DE MONSIEUR YUMBA MONGA CQNTRE LES 
ACCUSATIONS DU RAPPORT FINAL S/2002/3146 PE L’ONU 

MISES A' SA CHARGE. 


PAR : 


MAITRE ILUNGA LIJANZA 

AVOCAT 
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PLAIDOYER DE MONSIEUR YUMBA MONGA CONTRE LES ACCUSATIONS DL 
RAPPORT FINAL S/2002///1146 DE VONV MISES A SA CHARGE. 


L- IDENTITE 


Mentionnons, au prealable, pour memoire que Monsieur YUMBA MONGA de 
nationality congolaise qui, en raison de sa qualite de President du comite de gestion provisoire de !a 
GECAMINES d’alors est malencontreusement mis en cause par le rapport precite est ne a Kiwaia, 
le 15 novembre 1947, Territoire de Maiemba-Nkulu, District du Haut Lomami, Province du 
Katanga. II est certes Ingenieur civil metallurgists avec mention distinction, promotion 1972 de 
PUniversite Officielle du CONGO-UNAZA, Campus de Lubumbashi. 

Durant plus de 30 ans de bons et loyaux services au scin de la GECAMINES, il a 
exerce tour a tour les fonctions suivantes: 

- 1972-1974 : Ingenieur Chef de Sendee a la Societe Metallurgique de Kolwezi produisant le zinc 

et le cadmium ; 

- 1974-1976 ; Stage de formation en Europe (Belgique, Angleterre, Finlande); 

- 1976-1978 : Ingenieur d’etude au plan quinquennal n°2 de developpement de la GECAMINES ; 

- 1978-1980 : Directeur de Pusine a zinc de Kolwezi ; 

- 1980-1983 : Directeur des usines de cuivre et cobalt de Luilu ; 

- 1983-1985 : Directeur-Adjoint des operations du groupe centre de la GECAMINES a Likasi ; 

- 1985-1993 : Directeur des operations du groupe centre de !a GECAMINES a Likasi ; 

- 1993-1997 : Directeur technique de la GECAMINES ; 

- 1997-1998 : - Delegue General Adjoint de la GECAMINES ; 

Est-il besoin de signaler a cet egard qu'a la prise du pouvoir d’Etat par PAFDL a 
Lubumbashi, les nouvelles autorites avaient, a Pinstar de ce qu’elles avaient fait dans 
d’autres provinces, organise des elections au sein de la GECAMINES en consultant 
deux categories du personnel de la societe, en Poccurrence les grands directeurs 
hierarchiques de la societe et les delegues syndicaux, en vue de designer les 
responsables capables de presider aux destinees de la GECAMINES. Ainsi, les 
scrutins ont-ils donne les resultats suivants: P.D.G. : Mr YUMBA MONGA et 
D. G. A. Mr MB,\KA KAWAYA. 


Mais, conlrairement a la ferme volonte exprimee par I’ensemble du personnel de la 
GECAMINES dc voir la direction dc la socictc conficc a Kir YUMDA MONGA 
assiste de Mr MB AKA KAWAYA, le choix des autorites de PAFDL sera, centre 
toute attente, porte sur Mr MB AKA KAWAYA, P.D.G. assiste de Mr YUMBA 

MONGA, D.G. A. Comme on le voit, ce choix, pour le moins surprenaat, a uunstitue 
aux yeux des personnes averties non seulement un mauvais presage, mais aussx un 
precedent facheux pour les relations futures que le gouvernement devrait entretenir 
avec Mr YUMBA MONGA. 



- President du Conseil d'administration dc PAMC (ftliaie commune commerciale de 
!a Gecamines et de PUnion Miniere pour la vente du cobalt aux U.S.A.). 


- 1998-2001 : Conseiller du P.D.G. de la GECAMINES. 
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- Aout 2001 - septembre 2002 : President du comite de gestion provisoirc.de la GECAMINES 

(Cotes 1 a 2 dossier des pieces de preuve). 

n. EXPOSE DES FA ITS ET RETRO ACTES. 


Dans ie souci bienveillant de permettre aux enqueteurs aussi bien internationaux 
que nationaux de saisir les contours et la quintessence des actes malencontreusement mis a charge 
de Mr YUMBAMONGA, President d’alors du comite de gestion provisoire de la GECAMINES, il 
est de bon aloi que Fhistoire pathetique de la deconfiture de la GECAMINES soil bricvement 

rap pci ee a Pattention particuliere des investigateurs. 


'vj Pour memoire, signalons de prime abord que depuis la decouverte au Katanga des 

gisements d’un potential fabuleux de cuivre, de cobait, de zinc et des minerals conncxcs dont les 
i#||Serves geologiques sont evaluees a 24.000.000 tonnes de cuivre, 2.100.000 tonnes de cobalt et 
fSMOQ.OOO tonnes de zinc, les mines congolaises occupent sans nul doute possible une place de 
EdHpik dans Pindustrie miniere Internationale. Ce faisant, elles n’ont jamais cease d’attiscr la 
fdbnvbitise des milieux financiers internationaux. Voila pourquoi, Pancien president Chinois Mao 
Tse -Toung avait declare haut et fort que si on lui donnait le Congo, il aura le monde entier a sa 
Atraine. 






AA Jadis, les colons beiges, dans Pinteret bien compris de compenser les maigres 

MMsultats de production durant la premiere exploitation de ces reserves importantes par PUnion 
I^Mirtiefe du Haut-Katanga, « U.M.H.K » en sigle, ancetre de la GECAMINES, avaient en effet juge 
,j||i||bssaire et indispensable de recourir au paitenariat, fbrmule actuellement decriee par ie rapport de 
gi|N.U. En effet, ce partenariat consistait a confier en exploitation certains petits gisements a des 
#|j||rbpreneurs locaux qui travailiaient pour le compte de l 7 U.M.H.K moyennant certaines 
Itlffibutions contractuelles. Tel fut bien le cas de SWANEPOEL et de FORREST. 


Sans doute aussi, a cause de faibles moyens mecaniques dont disposait naguere la 
GECAMINES, plusieurs autres gisements furent-ils soit exploites partiellement soit Iaisses a la 
merci de la nature providentielle en attendant un eventuel acquereur. 


Or, en depit de contraintes de nature diverse, il est apparu que vers les annees 
19S0, la GECAN1INES, poule aux osufs d’or de l’Etat congolais, est cependant parvenue a celebrer 
ses annees fastes et de gloire avec une production miniere qui avait atteint en 1986 le record do 
476.033 tonnes de cuivre, 14.518 tonnes de cobalt et plus 63.914 tonnes de zinc. 


Mais, en raison du defaut d’investissements consequents consentis au profit de la 
GECAMINES, sa production a, a cause d'une gestion a la petite semaine, baissee de fa 9 on 
progressive pour atteindre en Fan 2000, 27.000 tonnes de cuivre, 3.500 tonnes de cobalt et 714 
tonnes de zinc. Bien evidemment, cette production ne represente plus que le dixieme du niveau 
nominal. 


Notons bien que cette situation catastrophique dont les effets pervers out durernent 
affecte V economic congolaise qui depend a 95% de Factivite miniere a ete davantage exacerbee par 
des causes aussi bien endogenes qu’exogenes. Au nombre de ces causes, figurent en bonne place les 
ponctions fmancieres a repetition operees sur les comptes de la societe par FEtat congolais, 
proprietaire de la GECAMINES, ie retard dans la decouverture des mines a cie! ouvert, !e retard 
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dans la realisation de grands projets miniers et metallurgiques, Peffondrement de la mine de 
ICAMOTO en 1990, le sous-investissement par l’Etat congolais, proprietaire de la societe, dans Te 
domaine de la restructuration, de la gestion et de la rehabilitation de Poutil de production 
1’isolement du pays et, par ricochet, de la GECAMINES par les bailleurs de fonds traditionnels du 
fait de la situation politique decriee de la R.D.C. ainsi que les troubles socio-politiques, causes 
cTinstabilite et de fuite des cerveaux de la GECAMINES 


Point n’est besoin de demontrer que cette situation s’est fortement degradee, an 
point que la GECAMINES, avec une dette evaluee a plus d’un milliard de dollars US, n’est plus en 
mesure ni d honorer ses engagements envers ses partenaircs tant no.tiona.ux qu-fintcriicitionaux ni clc 
jouer son role traditionnel de fer de lance de Feconomie nationale. 

Aussi, la GECAMIMES qui n’a plus acces au finanoement de bailleurs dc fonds 
internationaux ne dispose-t-elle plus de fonds necessaires pour assurer non seulement le 
renouvellement en pieces de rechange et en consommables, mais aussi le salaire de son personnel 
evalue a 24 000 travailleurs totalement demotives, a cause du fait que son pouvoir d’achat s'est 
fortement effrite. 


Voila pourquoi, pour faire face a cette situation apocalyptique de la GEC AMINES, 
les autorites nationales ont, sur recommandation des bailleurs de fonds internationaux, en 
F occurrence la BIRD, la BAD, la BFI, le FMI, la BM, FIXE, elabore de nouvell.es strategies de 
survie de la societe d’Elat axees a la fois sur la restructuration de la gestion, la rehabilitation de 
Poutil de production ainsi que sur le recours au partenariat en association momentanee ou en joint- 
venture pour F exploitation de petits gisements miniers. 


En effet, selon les grands axes du plan de redressement de la societe d'Etat arrete 
depuis 1994, il ressort que sous la formule dissociation momentanee, la GECAMINES reste 
propridtaire des droits miniers ainsi que des actifs mobiliers et immobiliers. Ce faisant, elle re 9 oit 
non seulement un solde du partage des benefices realises, mais aussi un loyer sur les actifs ainsi que 
des royalties pour Fexploitation de ses gisements selectionnes sur base de la capacite aussi bien 
technique que financiere du partenaire. Le partenaire quant a lui regoit sa part du benefice ainsi que 
le paiemeht v d 3 eventuelles prestations consenties au profit de Fassociation momentanee, 


Cependant, sous la formule de joint-venture, les droits miniers sont cedes a la 
societe commune (joint-venture) con tre paiement dans certains cas d'une contrepartie financiere 
destinee au finanoement de la rehabilitation de Foutil de production de la GECAMINES, en we de 
le rendre viable. La societe ainsi constitute a une personnalite juridique propre distincte de celle de 
ses associes. Toutefois, sous cette formule, la GECAMINES y beneficie du paiement eventuel du 
droit d’acces non remboursable ou des royalties ainsi que du partage des resultats via ses parts dans 
le capital social de la jointe-venture. 


N'oublions cependant pas que la politique dissociation de la GECAMINES avec 
des partenaires prives qui, par ailleurs, a permis de remettre a niveau certaines unites de production 
et de prestation des services de la GECAMINES avait commence en 1995 par le partenariat en 
zone en dehors des exploitations existantes de la societe. En effet, elle avait comme objectif de 
permettre a la GECAMINES de disposer des revenus reguliers additionnels via sa participation au 
capital, a travers fe payement regulier de royalties, la vente contractuelle des matieres premieres, les 
prestations diverses pouvant assurer des rentrees financieres rapides et consistantes pour 
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autofinancer !a rehabilitation de ses installations existantes actuellement dans un 
tres avance, du fait de Taction predatrice de la Deuxieme Republique. 


etat de delabreinent 


II y a lieu toutefois de signaler a cet egard que cette politique de joint-venture 
destinee a redresser la GECAMINES avait commence sous la houlette du Feu UMBA 
KYAMITALA et de YAWILI, respectivement P.D.G. et D.G.A. de la GECAMINES jusqu’en mai 
1997. Sans doute aussi, de mai 1997 a aout 2001, cette politique s’est-eile poursuivie sous la 
direction successive de quatre comites de gestion qui se sont relayees a la tete de la GECAMINES, 
a savoir: 

1) MB AKA K AW AY A (P.D.G.) - YUMBA MONGA (D.G.A.) de mai 1997 a nov 1998 

2) RAUTENBACH B. (P.D.G.) - KITANGU B (D.G.A.) 

3) Georges FORREST (P.C.A.) - KITANGU B. (P.D.G.) - NKULU K (D.G.A.) 

4) YUMBA (P.C.G.) - MUKASA (V/P.C.G.) aout 2001 a septembre 2002. 


Observons ccpendant que la succession irup rapprochee des Comitds de Gestion a 
la tete d’une societe d’Etat, en Toccurrence un Comite de Gestion par an, n’etait pas de nature a 
favoriser une gestion saine et rationnelle des options de developpement arretees par chaque comite 
pour relancer la production, ni a exercer une pression suffisamment longue tant sur les structures 
que sur leurs animateurs. 


Quoiqu’il en soit, il importe de relever avec soin que les accords dissociation en 
joint-venture actuellement mis en cause par le rapport de PO.N.U. ont ete negocies et conclus non 
seulement avec Tautorisation prealable de Pautorite de tutelle, mais aussi et surtout avant 
Pavenement a la tete de la GECAMINES du comite de gestion provisoire dirige par monsieur 
YUMBA MONGA assiste de monsieur MUKASA. 


Mais a tous egards, on retiendra que ces accords negocies et conclus par ses 
predecesseurs ont, dans leur execution, pose d’enormes problemes auxquels le comite de monsieur 
YUMBA MONGA a du, en vertu du principe de continuite de sendees publics, faire face avec 
courage, honnetete et responsabilite pour assurer le suivi des engagements pris parfois a Pemporte- 
piece. (Cotes 3 a 13, dossier des pieces de preuve). 


IU- DISCUSSIONS EN DROIT 

3.1.- Non fondement des accusations mises a charge de Monsieur YUMBA MONGA . 

Les faits mis a charge de monsieur YUMBA MONGA, tels qu’ils sont 
sommairement exposes dans le rapport de PO.N.U. susvise et tels qu’ils viennent d’etre explicites 

ci-haut ne sont pa3 dc nature susccptiblcs dc tomber sous le coup d’une quclconquc infraction a. la 
loi penale, encore moins sous le coup de Passociation des malfaiteurs, allusion faite au reseau d’elite 
auquel le rapport tente malencontreusement d’associer monsieur YUMBA MONGA. 

En effel, contrairement a ce que d’aucuns pensent, ces contrats dits de marches des 
travaux de developpement en cominun de concession miniere sous la formule dissociation 
momentanee ou e/i joint-venture actuellement denonces par le rapport de PO.N.U. ont ete conclus 
avec Tautorisation prealable de la tutelle de la GECAMINES avant la nomination et la mise en 
place du Comite de Gestion Provisoire qu’a dirige Monsieur YUMBA MONGA 
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11 va cependant de soi que monsieur YUMBA MONGA et son Comite de Gestion 
Provisoire ont eu, en vertu du principe de la continuity des sendees publics, a assurer 
recommandation de Pautorite de tutelle et du Conseil Superieur du Portefeuille, !e suivi des 
engagements contractuels pris par ieurs predecesseurs. Ne pas le faire aurait constitue une fame 
piotessionnelle grave de nature a entratner des poursuites aussi bien discipiinaires que iudiciaires 
(Cotes 14 a 15 et 16 a 25, dossier des pieces de preuve). 


Signalons par ailleurs que selon Pannonce faite par Ja voie de presse, les Comics 
de Gestion Provisoire institues au sein des entreprises publiques, y compris celui diri^e par 
monsieur YUMBA MONGA Pont ete pour une dure d’un mois. Cette duree va cependant etre 
tacitement prolongcc a 13 mois. Alois que la duree normale de fonction d'un comite de gestion 
d’une entreprise publique est, selon les dispositions des articles 7 et 19 de la loi-cadre sur les 
entreprises publiques, de 5 ans. Des Jors, I’on comprend bien aisement qu’en raison de son caractere 
provisoire ct do Pimperatif du temps lui impani, cc comite a ete, eu egard aux instructions 
pertinentes du conseil superieur du Portefeuille, confrontee a plusieurs restrictions d’ordre 
administratif dans la gestion des affaires courantes de la societe d’Etat susvisee. 

En effet, par ses instructions datees du 27 aout 2001, le Conseil Superieur du 
Portefeuille avait expressement rappele a Pattention particuliere des mandataires charges de 
Comites de Gestion Provisoire des societes d’Etat qu’au regard des dispositions de la loi-cadre 
regissant les entreprises publiques, la structure organique actuellement mise en place est une 
exception et merite des dispositions particulieres pour atteindre les objectifs que le Gouvernement 
de Salut Public s’est assignes (Cotes 14 a 25, dossier des pieces de preuve). 


Ainsi, les instructions susvisees precisent-elles formellement que cette structure 
provisoire qui fait le trait d’union entre la structure sortante et celle attendue a ete mise en place par 

PArrete du ministre ayant le Portefeuille dans ses attributions, lequel lui assigne les missions 
suivantes : 


a) Assurer la gestion courante de Pentreprise jusqu'a !a nomination des mandataires par !e Chef de 
PEtat. X 

b) Veiller au maintien en etat du patrimoine de Pentreprise. 

c) Maintenir en place la structure organique de Pentreprise. 

d) Finaliser, apres analyses, les dossiers en cours de traitements herites de la remise et reprise. 

e) Assurer en qualite de demandeur et de defendeur les interets de Pentreprise devant les instances 
judicraires et les tiers. 

0 Regler, au mieux des interets de Pentreprise, tout contentieux en soufFrance. (cotes 14 a 15, 
dossier des pieces de preuve) 

3 * 2t_ Des regies de procedure pour la creation d’une association mnmwbn^ 0 u joint- 
venture 


Rappelons au prealable que contrairernent a la pratique edictee par le legislateur 
congolais en matiere de passation de marches de travaux publics ou de fournitures des materieis ii 
n’existait cependant pas au moment des faits denonces par le rapport de PO.N.U. de procedures 
legalement consacrees pour la passation de marches de developpement en commun des concessions 
minieres avec la participation des investisseurs etrangers. 
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Voila pourquoi, en raison de Tabsence d’une legislation particuliere en la maticre, 
le Gouvernement de la Republique, sur recommandation de ses bailleurs de fonds traditionnels, a 
toujours negocie ces types d’accords sur base de la procedure d’appel d’ofifres ou de gre a gre 
suivant l’importance du projet et sans contrepartie financiere. 

C’est done en raison de cette evidence que plusieurs joint-ventures ont ete, sur 
base des directives de bailleurs de fonds internationaux, creees ou sont en voie de creation suivant 
ie modelc de CODELCO (Chili) dont la procedure de passation des marches pour les travaux 
publics et foumitures des materiels remplace non seulement le cahier de charge par !e dossier 

technique et terme de reference, mais aussi le cout du projet par le payement cash d’un droit 
cTacces aux gisements. 

Tel est bien le cas par exemple du projet TENKE-FUNGURUME confie a la 
S.M.T.F. qui etait un consortium des societes conduit par la compagnie anglo-amencaine 
corporation (A.A.C.) et les projets des gisements MUSOSHI et KINSENDA confies a la 
SOD1MIZA ainsi que les autres projets auxquels le rapport de 1’O.N.U. a reserve une attention 
particuliere, en l’occurrence les societes FIRST QUANTUM MINERALS (F.Q.M.) , TREMALT 
et le projet de traitement de scories des usines de Lubumbashi. 

3.3.- Pu comite de gestion provisoire de la GECAMINES . 

Pour memoire, signalons qu’aux termes des articles 5, 10, 11, 18 et 41 de la Loi 
n°78-002 du 6 janvier 1978 portant dispositions generates applicables aux Entreprises publiques, les 
organes d’administration des societes d’Etat sont le conseil d’administration et le comite de gestion. 
A ces organes d’administration s’ajoute I’autorite de tutelle, en 1’occurrence les ministeres du 
gouvernement, qui prennent egalement part a la gestion des entreprises publiques placees sous leur 
tutelle. 


L’examen de 1’esprit et de la lettre des dispositions precitees permet de 
s apercevoir que le Conseil d’administration qui est un organe deliberant a le pouvoir general de 
gestion de l^entreprise publique. De ce fait, il engage la societe envers les tiers. Tandis que le 
Comite de Gestion qui est par nature un organe d'execution a oependant un pouvoir de gestion 
limite que le Conseil d’administration lui delegue, en vue d’assurer la gestion courante de 
l’entreprise publique. 

Par actes de gestion courante, i! faut entendre des actes pouvant etre 
quotidiennement ou joumellement passces ou conclus pour assurer la bonne marche de la societe 

d’P.tat sans qu’une autorisation prealable soit sollicitee de la part du Pouvoir hierarchique. A 
l’evidence, en effet, les actes de gestion courante sont ceux qui sont commandes par les besoins de 
la vie quotidienne de la societe. 

Observons cependant que selon les dispositions de Particle 21 de la loi susvisee que 
les actes relevant de la gestion des affaires courantes de l’Entreprise publique sont signes 
conjointement par le Delegue General et un Directeur ou par tout autre agent delegue a cette fin 
pour le conseil d’^dministration. 
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Force est done de constater qu’en matiere de gestion des affaires courantes, la 
gestion est, en vertu de !a loi, confiee non pas a un roembre pris individuellement, mais plutot au 
Comite de gestion lui-meme en tant qu’organe coliectif. 


Au regard de tout ce qui precede, il en resulte les consequences suivantes : 

I) Le Comite de Gestion Provisoire de la GECAMINES a la tete duque! a ete place monsieur 
YUMBA MONGA a ete institue non pas par un decret du President de la Republique, tel que 
present par la loi, mais plutot par un arrete du Min At re cn charge du Portefeuille (Cotes 32 a 37, 
dossier des pieces de preuve). 


Aussi, la duree de fonction du Comite de gestion provisoire dirige par monsieur YUMBA 
MONGA a-t-elle ete contre toute attente arretee a un mois, puis tacitement prolongee a 13 mois, 

alors que la loi en la matiere impose en ses articles 7 et 19 une duree de fonction de 5 ans aux 
organes d’administratian d’une entreprise publique. 


2) Le Comite de Gestion Provisoire susvise a ete depourvu de son Conseil d’administration qui, aux 
yeux de la loi, est Porgane d’administration par excellence qui a entre ses mains le pouvoir 
general de gestion de Pentreprise publique. En effet, en privant la GECAMINES de son conseil 


d’administration, Pautorite de tutellc avait, par cette faute administrative, condamne le comite de 
gestion provisoire dirige par monsieur YUMBA MONGA a connaltre d’enormes difficulties dans 
la gestion des affaires courantes de Pentreprise, si bien que cette situation Jfut davantage 
exacerbee par les instructions restrictives donnees par le Conseil Superieur du Portefeuille, 
lesquelles limitaient au minimum les actes de gestion courante que les Comites de Gestion 
Provisoire installes dans les entreprises publiques devraient poses (cotes 14 a 15, dossier des 
pieces de preuve). 


3) Contrairement aux accusations fantaisistes et de pure malice mises a charge de monsieur 
YUMBA MONGA, les negociations et ia conclusion des contrats dits des marches de travaux 
qui, selon le prescrit de la loi precitee, sont soumises aux autorisations preambles de l’autorite de 
tutelle ont ete passees avant la nomination et la mise en place de son Comite de Gestion 
Provisoire a la tete de la GECAMINES. 

4) C’est done en vertu du principe de continuite des services publics et en execution des 
instructions gouvernementales a caractere obligatoire contenues dans la lettre circulaire du 27 
aout 2001 portant fonctionnement du comite de gestion provisoire au sein des entreprises do 
Portefeuille de 1’Etat que le comite de Monsieur YUMBA MONGA s’etait engage avec courage 
responsabilite et en bon pere de famille, a assurer le suivi des contrats conclus par ses 
predecesseurs avec l’autorisation prealable de l’Etat congolais, proprietaire exclusif de la 
GECAMINES. Voila pourquoi, nul ne peut en pared cas lui en tenir rigueur. 

5) S’agissant en particulier des contrats dits des marches de travaux publics, il importe de bien 
savoir qu’aux termes de dispositions de Particle 41 de la loi precitee, les actes de dispositions, en 
1 occurrence les acquisitions et alienations immobiliers, les marches de travaux et fourmtures 
dont le montant est egal ou superieur a cent mille zaires, les emprunts d’un an de terme, les 
prises et cessions de participation fmanciere, Petablissement d’agences et bureaux, sont soumis a 
l’autorisation prealable de Pautorite de tutelle. 
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Ainsi qu’on peut le con-stater, 1’autorite de tutelle a, en vertu de la ioi et d_„ 
principes generaux du droit administratis un pouvoir illimite d’intervention en matiere des contrats 
dits de marches des travaux publics ou de foumitures de materiels. Ce faisant, eile a en matiere de 
contrats dits de marches des travaux publics non seulement le pouvoir de controle et de direction de 
1 execution du contrat, le pouvoir de sanctions coercitives lorsque son cocontractant manque a ses 
obligations contractuelles, le pouvoir de modification unilateral des clauses du contrat lorsqu’elles 
empechent la continuity du service public, mais aussi et surtout le pouvoir de resiliation du contrat 
conclu. 


Des lors, il est manifeste que non seulement les exigences du service public destine 
a apporter une tache a la communaute font que le contrat dit des marches de travaux fait du 
cocontractant un collaborates plus ou moins direct de 1’administration dans la poursuite d’une 


mission d’interet general, mais aussi I’autorite de tutelle a suffisamment des pouvoirs pour defendre 
et proteger les interets legitimes de 1’Etat, lorsqu’ils se trouvent chaque fois menaces (Cotes 26 a 
31, dossier des pieces de preuve). 


3.4.- De I’absence totale des faits infractionnels dans le chef de Mr YUMBA MONGA 


De Vassociation des malfaiteurs autrement qualifiee par le rapport de VO.N.U de re ^ mix 
d'elite . 

Aux termes du rapport final S/2002/1146 adresse au Secretaire General de 
l*O.N.U., le Groupe d’experts charges d’enquete sur P exploitation illegale des ressources naturelles 
et autres formes de richesse de la Republique Democratique du Congo a mis a charge de Mr 
YUMBA MONGA des accusations non fondees selon lesquelles l’incrimine est membre du reseau 
d’elite operant dans les territoires sous controle du Gouvernement de la R.D.C. 


Le rapport susvise ajoute qu’en vertu de sa quaiite de President d’alors du Comite 
de Gestion Provisoire de la GECAMINES, monsieur YUMBA MONGA, avail joue un role 
determinant pour faciliter plusieurs operations conjointes de pillage des ressources menees par la 
Societe Miniere d’Etat et par des entreprises privees. 

Parlant du reseau d’elite, le rapport susvise releve avec soin que le pillage qui, 
auparavant, etait le fait des armees des Etats engages dans la guerre du Congo etait devenu 1’afFaire 
des groupes assimilables a des organisations criminelles representees par trois types d’intervenants, 
en Poccurrence des hauls fonctionnaires congolais et zimbabweens et des hommes d’affaires^ 

lesquels ont echafaude des systemes organises de detournement de fonds publics, de fraude fiscale, 
d’extorsion de fonds, des contrebande et de corruption. 


A en croire le rapport precite, les personnalites les plus en vue de la branche 
congolaise de ce reseau sont le Ministre de la Securite Nationale, MWENZE KONGOLO qui est 
egalement actionnaire et sert d’intermddiaire pour des entreprises d’exploitations des diamants et de 
cobalt; le Ministre de la Presidence et du Portefeuille, Augustin KATUMBA MW.ANKE, ancien 
employe de la societe Miniere Batewan en Afrique du Sud est un intermediaire tres influent pour les 
transactions minieres et diplomatiques ; !e President de la Societe diamanlifere d’Etat, Societe 
Miniere de Bakwanga (MIBA) Jean Charles OKOTO ; le Minsitre du Plan et ancien Vice-ministre 
de la Defense, le'General Denis KALUME NUMB I, actionnaire au sein de la COSLEG et de la 
SENGAMTNES, qui s’adonne au commerce lucratif des diamants ; le Directeur Genera!, YUMBA 
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MONGA, qui a joue un role determinant pour faciliter plusieurs operations conjointes de pillages 
des ressources menees par la Societe Minicre d’Etat et des entreprises privees. 


Aussi bien, le rapport precise-t-il que non seulement les membres de ces reseaux 
agissent en cooperation pour produire des revenus, mais aussi ils detournent les benefices financiers 
par le biais de diverses activites criminelles, en Poccurrence Pescroquerie, le detournement des 
fonds publics, la sous evaluation des produits, la contraband e, Petablissement des fausses factures, 
la fraude fiscale et la corruption 


Comme on peut s’en apercevoir, les faits mis a charge de Monsieur YUMBA 
MONGA, tels qu’ils sont sommairement exposes dans le rapport de l’O.N.U. et tels qu’ils viennent 
d’etre largement explicates dans ce plaidoyer ne soul pas susceplibles de Comber sous le coup dc 
l’association des malfaiteurs, infraction a la loi penale reconnue et admise par le systeme juridique 
romano-germartique. 


Puisque le rapport de 1’O.N.U. mentionne avec soin que (’organisation criminelle 
qualifiee de reseau d’elite a ete constitute pour atteindre les objectifs criminels suivants, a savoir le 
pillage des ressources naturelles, le detournement des fonds publics, la fraude fiscale, l’escroquerie, 
la contrebande, la corruption et P extorsion des fonds publics, c’est qu’on peut logiquement en 
deduire que le reseau d’elite qui est une criminalite en groupe institute pour attenter aux personnes 
et aux proprietes est assimilable en droit penal congolais a 1’association des malfaiteurs, infraction a 
la loi penale prevue et punie par les dispositions de Particle 156 du code penal congolais. 


En tout etat de cause, pour que cette infraction soit punissable, il faut 
necessairement et bien evidemment que soient remplies cinq conditions prealables, a savoir : 

1) 11 doit y avoir une association, ce qui veut dire que des liens criminels doivent exister entre les 
divers membres. 


2) II faut en plus une organisation, ce qui implique non seulement une certaine permanence 
dangereuse, en raison de la menace durable qu’elle fait peser sur la societe, mais aussi une 
convention tendant a faire un metier du vol et du pillage et a mettre en commun le produit des 
mefaits resultant de Pentreprise criminelle. 


3) L’association doit avoir ete formee dans le but d’attenter aux personnes et aux proprietes, ce qui 
implique un accord conscient et voulu sur tons les points dans line perspective criminelle. 

Sans doute aussi faut-il comprendre d’evidence que le but d’attenter aux personnes et aux 
proprietes demeure la raison sociale de [’association ou bien mieux sa veritable raison d’etre. 


4) II faut retrouver dans le chef de chaque participant a Pentreprise l’intention criminelle, laquelle 
caracterise Pelement moral requis pour qu’une infraction a la loi penale soit punissable. 


5) II faut au bout du compte prouver le prejudice penal cause. 

Mais a tons egards, pour etre punissable, la participation a Passociation criminelle 
doit sans nul doute possible etre consciente et voulue par Pagent culpeux. C’est autant dire que 
connaissance et volonte criminelle de Pagent doivent porter non seulement sur Passociation et sur 
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son existence mais aussi sur son but. Car, en definitive, en ns sachant pas cju’on fait r>arti e de i° 
bande criminelle, d n’y a pas d’infraction d’association des malfaiteurs. . r 

Tel est bien le cas de Monsieur YUMBA MONGA, membre du Comite d“ Gestinr. 
Provisoire d ales da la OBCAMMBS. organa collec.if d'cxecotion des acres de gesiion course' 
et des decisions pnses par le pouvoir hierarchiqne de 1’enlreprise, ,„i est gratnitemeM accuse 
d avoir coopere avec le reseau d elite operant sur les territoires sous controle du gouvernemen*- 
sans cju 11 ait connaissancc ni volonte d appartenir a cctte bande criminelle 

,. Par aiUeurs > on ne saurait tr °P nier cependant que les actes relevant de la o est ion 
courante confies a eet organe sont non seulement executes coliectivement et non individuellement 
mais aussi et surtout signes conjointement. C’est done a tort et pour des raisons inavouees que les 
actes executes naguere par un organe collectif soient imputes a un membre individual fi.it il 
president du comite de gestion (Cotes 38 a 44, dossier des pieces de preuve). 

Voila pourquoi, il a ete juge a cet egard que le fait de foumir des armes ou des 
instruments d armes, de donner un Iogement ou un lieu de retrait a un membre de Porganisation 
individuellement, sans la connaissance de Pentreprise criminelle poursuivie par la bande, °ne tomb* 

pas sous le coup de la loi (Marchal et Jaspar, Droit Criminel, traite theorique et pratique T Ilf 
Maison Larcier, 1982, p.48). 1 ’ ' ’ 

Quoi *3 U ^ en sc f’ ^ importe de bien noter que la condamnation a la sanction penale 
d une personne accusee d’une infraction ne saurait etre rendue possible que si le demandeur a 
Paction publique rapporte au prealable la preuve non seulement de Pexistence effective" des 
elements constitutifs de 1’infraction a la loi penale poursuivie ainsi que le prejudice penal cause 
mais aussi et surtout du caractere illicite du contrat dit des marches publics a Pexecution duquel se 
greffe 1 infraction ou les infractions poursuivies. C’est done a ce prix et a ce prix seulement que la 
culpabilite de Monsieur YUMBA MONGA pourrait etre envisagee. 

Au demeurant, n’oublions cependant pas qu’aux tennes des dispositions 
pertinentes de la declaration universelle des Droits de l’Homme ratifiee d’ailleurs par la R.D.C. 
toute personne accusee d’une infraction a la loi penale est presumee innocente des faits qui lui sont 
reproches, tint que la preuve decisive et radicale de sa culpabilite n’aura pas ete etablie par 
decision judiciaire definitive rendue par un tribunal competent et impartial. 


une 


Fait a Kinshasa, !e 31 mars 2003 

Pour Monsieur YUMB.^IONGA, 
Son Conseil, / 


Maitre ILUNGA KWANZA 
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UGANDA PEOPLES’DEFENCE FORCES 
GENERAL HEADQUARTERS 
P.O.BOX 313 
BOMBO 


The Secretary General 
United Nations 




Attention: The President 

United Nations Security Council 

l 

i 

r 

REACTIONS TO BINDINGS IN THE FINAL REPORT OF THE PANEL OF 

EXPERTS ON THE ILLEGAL EXPLOITATION OF NATURAL RESOURCES AND 
OTHER FORMS OF WEALTH OF THE DEMOCRATIC REPUBLIC OF CONGO 

l 

t 

I 

I Major General James kazini, Army Commander of the Uganda Peoples’ Defence Forces of 
the Republic of Ugandfj, have decided to clear the air surrounding the allegations relating to 
my involvement in illegal activities relating to the illegal exploitation of the natural resources 
and other forms of wea th of the Democratic Republic of Congo. 

i 

CONTEXT ; 

I am a serving office*} of the Uganda Peoples’ Defence Forces and currently, it’s Army 
Commander. At the tithe of the activities which are alleged, I was the Commander of the 
UPDF forces in Congo} 

I 

As an army officer, T 4m a loyal Ugandan citizen committed to my country and required to 
obey the laws of my country. I am also duty bound to obey the commands of my superiors as 
by law established. i 

i' 

i- 

I am conscious of myfduty as an army officer to follow the laws and customs of war as 
recognized by the law Nations. 

S 

| 

On occasion, obedience to national law and command may conflict with individual 
requirements under th$ internationally recognised laws of war. I have, as an officer, always 
put my obedience to lajv, legitimacy and legality at the forefront of my career. 


The situation in Congo arose in the context of armed conflict, yet both United Nations Panels 
have failed to address the application of the laws of the war and the legitimacy of actions and 


decisions taken, in the ^context of a situation of armed conflict and the rights and duties of a 
commander like myself. Economic activities in the context of war have to be seen from the 
perspective, of the application of the laws of war. Having established the context, 1 will now 
proceed to answer the Recusations one by one. I have examined the accusations leveled at me 
as a commander in itfc context of my rights and dutiesnnder the laws of war respecting 
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belligerent occupation,'paying specific regard to the Hague Regulations Annexed to the 

Convention Respecting jThe Laws and Customs of War on Land of 18 lh October 1907. 

i 

THE FIRST PAlkEL REPORT (April 20011 

Involvement In Commerce fparagraph 281 

I have never involved rjfiy self in commercial activities. I have been a career soldier, while I 
have attempted to makje a few investments for my family out of modest earnings, f have 
never been interested ill carrying out business activities. I have served my country for more 
than twenty years. A visit to the registry of companies in Kampala will show that I have no 
companies in which I have shares. Pursuant to orders from the President, while the 
Commander of UPDF |n Congo, 1 issued orders prohibiting any officers from engaging in 
commercial activities, i 


VMM&mLm Mu 1 m wimft 


1 have never been involved in such activities. While indisciplined soldiers may have involved 

themselves in such activities, I tock steps, which are on record to discipline such soldiers and 
restore order. I 


axation atu 


intim 


The Ugandan forces hi Congo never carried out administrative duties as their mission as 
mandated by orders fr^m our Government was to defend Uganda against threats based in 
Congo. The administration was the duty of the various belligerent Congolese forces that 
administered their couintry according to its laws. Taxation of the products and decisions 
relating to what they tyould tax was theirs, It is not necessary to point out that under the 
Hague Regulations, Articles 48 and 49 permit an occupant to levy taxes consistent with the 
laws made by the Government of the state whose territory is occupied, 

i* 

r 

In some cases as in tie case of Madame Adele Lotsove, in Ituri Province, our duty was 
confined to supporting existing administration (the Panel report concedes that Madame 

Lotsove had been appointed by Mobutu and was continued in office by Kabila) 

< 

f 

j 

fti some cases, our fences supported the Congolese belligerent administrations, to collect 
taxes and achieve their! administrative tasks. 

in ensuring law and order, our forces acted in accordance with international law. Article 43 

of the Hague Regulations imposes a definite obligation on an occupying power to- 

} 

i 

« 

"take all measures in his power to restore, and ensure as far as possible public order 
and safety, while respecting unless absolutely prevented, the laws in force in the 
country”, [ 

j 

t 

i. 

It would have been irjresponsible to fail to maintain law and order and lead to chaos. The 
present crisis in Ituri province demonstrates this point. This point has to be understood noi 
from a political point Ipf view but from my factual and legal position of a commander of an 
army on foreign soil, f xfcj/ 
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Innuendo and Speculation (para 89) 

[n many areas of the repjort, I have been described in various unflattering ways as “Master in 
the Field, orchestrator, drganizer, and manager of illegal activities.” Many of the accusations 
are not supported by an| facts that show my actual involvement in a criminal act. 

I. 

Training of rival tnlliti&s 

I have never ordered or Authorized my sub-ordinate commanders to train rival militias in 
order to forment civil in! strife in Congo. I am on record for disciplining many soldiers who 
breached military discipline. 

THE ADDITIONAL REPORT fs/2001/1072) 

Paragraph 99 speculates that I have shared money illegally gotten from tax revenues with 
Mr. Nyamwisi. l do not know about and have never collected or shared such revenues. 

r 


Trade between Congo and Uernda 

Eastern Congo has always traded with Uganda and tho East African region. This has been the 
case for hundreds of yiars. Iti addition to trade, there have always been close cultural ties 
accross borders. The speculation in paragraph 98 is, therefore, meaningless. There was no 
need to use any military power to ensure the importation of goods into a market where these 
goods arc traditionally (known and used. In any case an occupying power has to ensure the 
continuation of trade aril commerce for tho benefit of the population. 

THE FINAL REPORT s/ 2002/1146 

I have never been part: ; of the Network described in paragraph 98. While I have associated 
with some of the individuals mentioned in the paragraph, during my duties as a government, 
official in Uganda and Congo, I have no business relationships with any of them. 

Ji 

t* 

With regard to the findings of the Porter Commission (paragraph 136) referred to, the 
findings were based onietroneous assumptions. It was an attempt to address the conduct of a 
military commander without addressing both his position and rights under National Military 

Law and under the La\n| of Nations. 

*• 

» 

Regarding the mining (paragraphs 108 and 134) and transportation of coltan, I have never 
been involved in such [activities, I have never been a shareholder, director or employee of 
Trinity Company or whatever it is. 1 have never exported such a commodity. 


I would like to reiteratp my continued willingness to cooperate with the Panel in its effort to 
establish the truth of thjb events in the Democratic Republic of Congo, 


1 remain yours sincerely 



KAZINI 
MAJOR GENERAL 
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THE REPUBLIC OF UGANDA 


HON.(LT.GEN| CALEB AKANDWANAHO SALIM SALEH 

P.O.BOX: 10508 KAMPALA 
i PLOT 23 PRINCE CHARLES I>RIVF, - KOLOLO 
f TEL. 34913 1 / FAXs 348150 

e-moil! fcrlfOn^ntnrrnm.rn.ug 
KAMPALA 

28 th May 2003 


The Secretary General 
United Nations f 

I 

I 

« 

Attention: The President 

I* 

United Nations Security Council 

i 

♦ 

i. 

REACTIONS TO {FINDINGS IN THE FINAL REPORT OF THE PANEL OF 
EXPERTS ON THE ILLEGAL EXPLOITATION OF NATURAL RESOURCES 
AND OTHER FORMS 07 WEALTH OF THE DEMOCRATIC REPUBLIC OF 
CONGO ! 

i 

\ 

I 

I Lieutenant General Caleb Akandwanaho Salim Saleh, would' like to 
answer the allegations made against me by the three different Reports of 

the Panel of Experts on the Illegal Exploitation of the Natural 
Resources and Other Forms of Wealth of the Democratic Republic of 
Congo. 

I have taken^to familiarize myself wifh the various allegations and I am 
pleased to respond as follows:- ' 

I 

I NVOLVEMENT jlN COMMERCE IN CONGO 


I 

I am a retired bfflccr of the Uganda Peoples* Defence Forces, having 


retired in 1989. | Since retiring from 


the armed forces, apart from a few 


political assignments by the Comminder-in-Chief, in May 1996 up to 

December 1998, I have mostly led my life a businessman involved in 

various sectors df Commerce, 


The laws of the Republic of Uganda 


lermit me to carry on business and 


live a normal life. Under the laws of Uganda, I was permitted to carry on 
business with other communities. I pave found no specific limits which 
apply to me and’-do not affect other persons. 


0 ^ 
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I will now addresjs the following related issues: - 

THE FIRST UN PANEL REPORT 
Air Nave tie . (Paragraph 74) 

1 have never owned this Company or used it to deal with Mr, J.P, 
Bemba. ! 


Victoria Group (Paragraph 80) 

I have never been a member of this group or owned any interests in this 
Company, 


Involvement Of ^JpDF Offfioera In Buginegg (Paragraphs 88 and 89) 

I have never involved any UPDF officers in the operations Of any of the 
businesses I own). 


THE ADDENDUM REPORT 

Paragraph 99 of the report alleges that “Nyamwisi skims up to US 

$400,000 from faxes collected at Beni customs post and shares the 

money with General Kazini and General Salim Saleh," I have never 

shared any montjy with Nyamwisi neither have I ever done business with 
him. 


FINAL REPORT i 

Elite Network (Paragraph 98) 

1 have never beep a member of any criminal network. All my life I have 
always been a law-binding citizen. I have never associated with the 
persons named ijfi criminal activities. 

■ 

Front Companies (Paragraph 99) 

My comments above on companies such as Trinity and Victoria Group 
apply to Sagrigofj-and La CONMET. 

i’ 

I 

Paragraph 111 | 

I have never owiied a company called La CONMET and I have never 

sought or received any tax exemptions from Nyamwisi for the purpose 
mentioned. i 

i 

f 

i 

i 

Training Of Paramilitary Forces 

While I have anj interest in Saracen (U) Ltd in which I have shares, 
Saracen does its business in Uganda, It has no business in Eastern 
Congo. The Company and myself have never been involved in training 
any paramilitary! forces. We have never been interested in destabilizing 

Congo or have & continuing foothold in the Country after the UPDF 
withdraws. 
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Counterfeit Cnrjrancy And Diamond Smuggling 

n^r«m eVel | 5®t. n inv ° Ived in trading in counterfeit currency. I have 
never smuggled cjtamonds from Congo or from any where else. 


CALEB AKANDWANAHO.SS 

LT.GEN 
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Reaction No. 49 

; UGANDA PEOPLES’ DEFENCE FORCES 

GENERAL HEADQUARTERS 
l P.O.BOX 132 

! UGANDA. 

r 

28™ May 2003 

i 

i. 

! 

The Secretary General j 
United Nations \ 

i 

Attention: The President 

United Nations Security Council 

« 

.* 

t; 

r 

REACTIONS TO FINDINGS IN THE FINAL REPORT OF THE PANEL OF 
EXPERTS ON THE ILLEGAL EXPLOITATION OF NATURAL RESOURCES AND 
OTHER FORMS OF HEALTH OF THE DEMOCRATIC REPUBLIC OF CONGO. 

i 

References: i 

i 

A RST/34/100/01; D ated 8 ^ April 2003 and attached n ote b y tho President o f the 
Security Council. 

i 

1. I am Col Biirulndi Nyamunywanisa, an Army Officer of the Uganda people s 
Defence Force^. 

i* 

2 I am in receipt of a letter requiring me to react to the findings in the Final Report 
of the Panel of F.xpertij on the Illegal Exploitation Of Natural Resources and Other Forms 
of Wealth of the Democratic Republic of the Congo (herein after referred to as the the 

Final Report’*). } 

i 

i. 

3 In paragraph l(j8 of the Final Report, it is alleged as follows.- 

(a) that trodps of the UPDF were engaged in providing protection to armed 
groups engaged in exploitation of coitan in Orientale Province of the 

Democratic!Republic of Congo. 

* 

(b) that 1 engaged in supervision of a number of coitan operations 

coordinated under the front company of Trinity Investment. 

*1 

i 

4 

4 My response tb the above allegations is as follows: 

(a) T wsjs appointed by the Commander-io-Chief of the Uganda Peoples 
Defence Forces as sector commander Beni and Lubero sector in August 1999 

and I servetjj as such for a period of 22 months. 
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\ 


(b) 1 was deployed in Beni and Lubero sector, not Oriental© Province as 

al leged by the; Report 

i 

(c) My mission was to conduct operations against the Allied Democratic 
Front who had their bases in the area which they were using to airlift 
supplies jfrom Sudan. 

(d) No Officer or man of the UPDF under my command engaged in or was 
ever reported to me being involved in protection of alleged armed groups 

engaged fin exploitation of oolton in Beni sector. 

(c) I have iever engaged in supervision of any coltan mining operations. 

♦• 

(f) Trinity Investment is not unknown to me, I first learnt of that company in 
the newspapers after my return from the D emocratic Republic of Congo. 
Otherwise I had never heard of the same Company in my area of operation 
(Beni sector), 

i 

t 

i 

(g) 1 have neVer been involved in the any transaction or operation coordinated 
by a company called Trinity Investment. 

i 

i 

(h) During rrjy tours of duty in Beni, sector of the Democratic Republic of 
Congo, I hever participated in any business activity. 

4 

*’ 

(i) During njy tour of duty in Beni sector of the Democratic Republic of 
Congo, I hover received any orders or instructions to coordinate, supervise 
or protect the activities of or relating to any company. 
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Reaction No. 50 


U ?^ A ,x E0PLES ’ DEFENCE forces 

GENERAL HEADQUATERS 
P.O.BOX 132 BOMBO 
UGANDA. 


28 th May 2003 


The Secretary General! 

United Nations I 

•< 

I 

i 

Attention: The President 


United Rations Security Council 


i 

REACTIONS TO TtHE FINDINGS IN THE FINAL RFPDrt at? tod mvw 

=0°^^ RES^OURCES AND 

CONGO. ^ WEALTH OF THE DEMOCRATIC REPUBLIC OF THE 


dated 8 th April 2003 and attached note by the President of the 


References: 

A. RST/34/100/0 
Security Council. 

1 ■ 1 '» Anny Officer of (he Uganda People Koroes . 

Of TheT.^rnr n’JlL* IM, “ re 1“^g me to react to the findings hi the Final Report 
rWot?w™,m “» Exploitation Of Natural Re S omce, “d W, " 

« Zmi r 1,0 ^ , " bUo of Congo (hcrein refOT « i ” 


3. In paragraph 98j 
network engaged in e 
Democratic Republic 
by Uganda. My response 


,fe| f oM^‘r a " e8Ml member of an elite 

Jl n tt°f the natural resources and other forms of wealth of tile 

^oZT* 3 ? ^ °“ ic R( * ublic <*'Congo controlled 
Iso to that allegation is as follows;- 


W of I the 0 tiim!r~iuL« 5, . S0 . t °f” en r ,rk “ lle sedly engaged in exploitation 
Republic &"o “ d 0ther B> ™ ° f waJlh ° f “» Domocmtic 

I 

(b) I have no l nowledge of the existence of the alleged elite network, 
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4. 


(c) I have ii^ver had any business relationship with any of the alleged members 
of the alleged network. 

i* 


(d) Some o 
either 
Defence 


fj the members of the alleged elite network are only known to me as 
jy military superiors or fellow officers in the Uganda Peoples’ 
tPorce. 


m 


Official : 
Do fence 


(c) During tjie period I was in the Democratic Republic of Congo, I was there on 


peployment by the Commander-in-Chief of the Uganda Peoples’ 
Forces. I was in tho Democratic Republic of Congo for a period of 


one month and two weeks. 

ij 

(f) I have niver engaged in any business activity in the Democratic Republic of 
Congo, j 

!; 

In paragraph II16 of the Final Report, it is alleged that I was engaged in logging 
and fraudulent evacuation of wood from the Democratic Republic of Congo. My 
response to that allegation is as follows:- 

t 

a. I have netter engaged in logging in the Democratic Republic of Congo or 
fraudulent evacuation of wood there from, 

i 

b. In any ca se logging is a major venture requiring heavy machinery and very 
substantial capitalization which I do not have. 


c. I am only 


engaged in sawmilling in Lendu forest in Uganda in Ncbbi District 


borderingjwith the Democratic Republic of Congo. 

J 

l 

d. T have been conducting the business of sawmilling through a Company called 
Jaragi Enterprises Ltd incorporated in 1992. 

i 

e. Jaragi Enterprises has never engaged in logging outside Uganda. 

f. r have no business relationships with Sam Engola or Col. Kahinda Otafi ire. 

g. The allegj tion of involvement in logging is not supported by any evidence and 

is mere spjbculaticm, 

5. Other paragraphs in the Final Report outline alleged activities of the alleged elite 

network. 1 do not belong to any sort of network engaged in exploitation of natural 

resources and other fjbrms of wealth of the Democratic Republic of Congo, The alleged 

activities of the alleged elite network are not relevant to me. 

■ 

i 



PETER KERIM 
COL. 
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Reaction No. 51 



P.O. Box 10508 
KAMPALA 
UGANDA 
TEL: 077-794152 


30 th May 2003 

The Secretary General 
United Nations Organisation 
NEW YORK. 

Pear Sir, 

RE: bnal report of the panel OF EXPERTS ON THF 

ILLEGAL EXPLO ITATION OF NATURAL RESOURCES ANn 

OTHER FORM S OF WEALTH OF THE DEMOCRATIC REPNRt [p 
OF THE CONGO 

1. INTRODUCTION 

Reference is made to the note by the President of the Security Council 
S/2003/340 of 24 th March 2003, inviting individuals named in the Panel’s 
last report under the Chairmanship of Mr. Mohmoud Kassem (See Annex 

“A”). As a person who was named and had unfounded allegations made 
against me in the report, I hereby give my reactions to those allegations 
and thank the security council for the opportunity. 

wish to state from the onset that I am a law-abiding citizen of the 
Republic of Uganda, a professional businesswoman and property 

399/1742/PK/003 
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manager. I conduct my business transparently, legally and on a fair 

commercial basis. I am involved in various companies conducting various 

businesses in Uganda and these companies are: - The Place 

Supermarket registered on 30* May 1994, Air Alexander International Ltd 

registered on 7* February 1994 and Ema Properties Ltd registered on 
15 th April, 2003. 

2. ALLEGATIONS 

The allegations against me are categorized into two, those contained in 
the report of the original panel, and those contained in the report of the 
reconstituted panel. However, the note from the President of the Security 
Council requires me to respond only to the allegations of the 
reconstituted panel. I shall restrict my response as such, but shall briefly 
highlight and provide evidence, where necessary in response to some of 
the allegations in the report of the original panel. 

2. 1 It is stated in Paragraph 107 of the final report of the reconstituted 
panel that, “currently, Mr. Bouts aircraft share the flight times and 
destinations (slots) with Planet Air ; which is owned by the wife of Lt 

General Salim Saleh and which facilitates the activities of Mr. Bout 
by filing plans for his aircraft” 

2.2 In the report of the original panel, it was alleged that my role in the 

air transport, and in particular through Air Alexander International 

Limited, enhanced and increased the volume of exploitation of 
Congolese natural resources. 

2.3 It is further alleged that I own Trinity Company and Victoria Group 
with my husband, Lt. Gen. Salim Saleh, which companies were 
allegedly involved in facilitating “our business activities” in the 


498 



S/2002/1146/Add.l 


exploitation of natural resources within the Democratic Republic of 
Congo. 

2.4 That my diamond interest in Kisangani led to the clash between 
Uganda People’s Defence Forces and Rwanda Patriotic Army. 

3. RESPONSE 

3.1 With regard to the allegation concerning Planet Air, I wish to state 
that it is true that I am the wife of Lt. General Salim Saleh but 
conducts my own separate business in Uganda. I wish to 
categorically state that I am neither a shareholder, director nor do I 
have any interest whatsoever in Planet Air. 

Planet Air to the best of my knowledge is a company based in Kigali 
Rwanda and wish to state that I have no shares nor any interest in 
any company in Rwanda or Democratic Republic of Congo. The 
company in March 1999 entered into a contract with Air Alexander 
International Ltd, a company where I own 50% shares. This contract 
was for the management of the Boeing 707 (Registration 3D-WKU) 
using the licence of Air Alexander. Planet Air was responsible for 
among others handling of cargo while Air Alexander provided a 
licence with the permission of Civil Aviation Authority at a fee. This 
arrangement was purely contractual and was entered into for 
commercial considerations. Indeed as it turned out, the relationship 
was terminated after Planet Air failed to meet its financial and 
contractual obligations. (See Letter of Demand from Air Alexander 
to Planet Air dated 19 th January, 2000 marked “B”). 

I wish to state further that I do not know the person called Victor Bout 

nor am I aware of any of his aircrafts sharing a slot with Air 
Alexander International. 
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i have not been shown any evidence which proves that currently Mr 
Bouts aircraft shares a slot with any aircraft owned by myself and 
deny any involvement in the facilitation of his activities in any way. I 
repeat for emphasis that I do not know Mr. Bout nor am I aware of 
any of his business activities whatsoever and I strongly object and 
protest to the unjustified and grotesque accusations. 

As you will appreciate, the panel, more than anyone else, knows that 
such accusations are indeed very grave accusations which could 
never be responsibly and lightly made except in the presence of 
evidence specifically demonstrating so. 

3.2 In response to the allegations concerning Air Alexander 
International Limited and its role in the exploitation of Congolese 
natural resources, I wish to state as follows; 

In October 1999 I bought Air Alexander from my husband Lt Gen. 
Salim Saleh. (See Memorandum and Articles of Association 
and Share Transfer Documents all marked “C”) The airline 
consisted of only one Bell Ranger three-seater helicopter. This 
aircraft never flew to DRC at all. It only did internal flights to Gulu. 
The airline was returned to Germany after its lease expired and to 
date, the airline has no aircraft and remains without a license. 

Possession of an aircraft is a precondition for licensing by Civil 
Aviation Authority. 

We note with thanks that the reconstituted panel report 

disregards the above allegation contained in the original 
report. 

3.3 With regard to the allegations concerning Victoria Group and Trinity 
Company, I wish to state that on learning of the allegations in the 
original panel report, I conducted a search on the Company register 
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and established that both Trinity Company and the Victoria Group 

are not known or registered as local or foreign companies in 
Uganda. 

There is evidence that a company known as La Societe Victoria is 
registered in Goma and deals in diamonds, gold and coffee. (See 
copies of the Memorandum and Articles of Association are 
attached hereto in proof of the above and marked “D”). 

I have no interest whatsoever in La Societe Victoria, nor any 
company called Victoria Group be it as a shareholder, director, and 
business associate or in any other capacity. I wish to reiterate that 
the Panel has not furnished me with any document or other evidence 
to substantiate this allegation. 

Khalil, mentioned in the report as being the owner of the Victoria 
Group, only had business interests with me in the form of a company 
called LEBAN (U) LTD which was running a Lebanese restaurant 
along Kampala Road in Kampala, Uganda, and which Lebanese 
Restaurant was sold off to other Lebanese after only a few months of 

operation (See Memorandum and Articles of Association marked 
“E”) 

The fact that I, at one time participated in business with Khalil does 
not necessarily mean that I am associated with him in all his other 
business ventures including the alleged diamond smuggling. 

We note with thanks that the reconstituted panel report 

disregards the above allegation contained in the original 
report. 

3.4 In reply to the allegations that my Diamond interest led to the Kisangani 
clash, I wish to affirm that I have never been to any part of the DRC 
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esther on business or as a tourist or otherwise. (See copy of my 

passport marked “F”). I have never dealt in diamonds in Kisangani or 

anywhere else. One wonders how a civilian, like my self, could cause a 

war between two national armies, the UPDF and the RPA just because 
of diamonds. 



We note with thanks that the reconstituted panel report 
repent 30 * 8 thS abOVe a,,e 9 ation contained in the original 


OBSERVATIONS 


4.1 The methodology framework of the report is deceptive. 


In paragraph 1.7 of the report the Panel states that it managed to collect 
well - substantiated and independently corroborated information from 
Multiple Sources. The Panel goes on to state that these knowledgeable 
sources provided documents and/or eyewitness observations. It then 
concludes that it is this type of information, consisting mostly of 
documentary evidence that the Panel has relied on its report. The Panel 
is now the investigator and the judge.,Whereas ! appreciate the duty of 
the panel to preserve it sources, the principles of Natural justice demand 
that the accused should know the full details of the case against him/her, 
in order to adequately and objectively respond. The accused in this case 
is however denied the opportunity to study, analyse and test the 
authenticity of the evidence on which the allegations are founded. This 
is not justice and fairness at all. 

4.2 The alleged evidence against myself, if at all it exists, is baseless and 
unfounded and can best be categorised as hearsay. 

4.3 Whereas, the Judicial Commission of Inquiry established by the 
Government of Uganda and recognized under Security Council 
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Resolution No. 1457 has released its report, the findings of the 
Commission are a subject of further investigation and we are in the 
process of responding specifically to some of the allegations contained 
therein. 

CONCLUSION 

Before l take leave of this matter l wish to reaffirm my innocence and 
state that the allegations being leveled against me are false, malicious 
and ill motivated. There is no element of truth whatsoever and I challenge 
the panel to adduce the alleged documentary and other evidence, on 
which their conclusions are founded. The panel’s policy of denying me 
the evidence, if at all there is any, not only offends the principles of 
natural justice and fair play but also goes against the very purpose for 
which the Security Council started this investigation. 

The standard of proof is beyond reasonable doubt especially where 
allegations of such a grave magnitude are involved and particularly so 
where the panel recommends imposing travel bans and freezing of 
assets of an individual like myself. 

1 wish to reaffirm my innocence and my readiness to co-operate with the 
United Nations in any way possible as and when requested to do so. 

With respect, I must state that the findings of the panel’s report were 
inaccurate and I request the panel to consider the issues raised and 
evaluate the evidence provided in my response and clear me of the 
allegations. 
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I thank the Security Council for according me the opportunity to put the 
record straight and defend myself despite the fact that I have not been 
availed any evidence backing up the allegations. 

Yours sincerely, 


_IfturcuA^ (CL _ 

Jovial Akandwanaho 

c.c. The Chairman, 

Panel of Experts on Illegal Exploitation of 
Natural Resources and other forms of Wealth 
In the Democratic Republic of Congo 
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Reaction No. 52 


MR. »i?EAXRR 
Telephone: 7001BI/0 
Telexf 2-WS4 “ZrViTAR" 
Fax: '708923 
Ji-juall: parixim.goi.OT 



FARLfAMliiNT OF Z.WK.-1T5 
RO. Bos CY 298 
Causeway 
Zimbabwe 


j 1 March 2003 


President of the United Nations Security Council 
United Nations Headquarters 
New York. United States of America 


REt RESPONSE TO THE FINAL REPORT OF THE UNITED NATIONS PANEL 
OF EXPERTS ON THE ILLEGAL E XPLOITATION OF THE NATURAL 
RESOURCES AND OTHER FORMS OF WEALTH OF THE DEMOCRATIC 
REPUBLIC OF CONGpr 


Mr President, 

f have had sight of the Final Report of the United Nations (UN) Panel of Experts on the 
Hlegal Exploitation of the Natural Resources and Other Forms of Wealth of the 
Democratic Republic of Congo (DRC) (S/2002/1146), tabled before the United Nations 
Security Council (UNSC) on 15 October 2002, wherein my name is mentioned. 

t hereby formally submit my response to the allegations levelled against me in the said 
report. 

Mr. President, 

I served the Government of the Republic of Zimbabwe as Minister of State Security 
from 1980 to 1988 and as Minister of Justice, Legal and Parliamentary Affairs from 1988 
to 2000. I have been serving as Speaker of Parliament from 2000 ro date. 

Mr. President, 

Tn my capacity as Minister of Justice, Legal and Parliamentary Affairs, I was 
Co-Chairman of the Joint Zimbabwe and Democratic Republic of Congo (DRC) 

Ministers which dealt with cooperation in the war effort against aggression on the DRC 
by Uganda and Rwanda. The two Governments, he. Zimbabwe and the DRC, had agreed 
that each side would appoint a Steering Committee, headed by the two Ministers of 
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Justice, Legal and Parliamentary Affairs, deputised by the Ministers ofDefence, to 
oversee the Campaign. * * 5 


I served as Co-Chairman until the June 2000 Parliamentary Elections when I became 
Speaker. 


Mr. President, 

The allegation that I enjoy strong support from Senior Military and Intelligence officials 
for aggressive policies in the DRC conveniently omits to mention the fact that prior to mv 
present post, I was the Minister of Justice, Legal and Parliamentary Affairs and 
consequently, played a leading role in the management of the DRC Campaign. I do not 

know on what basis the allegation has been made against me since there is no evidence 
adduced. 

Mr. President, 

On the second allegation that 1 am a key strategist for the Government Area elite network 
I, again, deny that. To my knowledge, there is nothing that exists. There is no evidence to 
adduce the veracity of the allegation. 

Mr. President, 

The allegation that a Mr. Al-Sbanfari ordered ORYX employees to pay me commission 
from the proceeds of his money laundering, illegal forex deals and arbitrage operations 
traced to Harare, Kinshasa, London and so on, is ludicrous. I deny that there was ever any 
discussion or arrangement for me to be paid Commission by anybody. * 

Mr. President, I respectfully submit the above response and hope that you will consider it 
with the fairness it deserves. 


Yours sincerely 



E. D. Mnangagwa 


SPEAKER OF PART JAM ENT 
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Reaction No. 53 


AH official communications 

should be addressed in die 
Commander Defence Forces 


Telephone: 251ZO30/56; 251570/3 
700077/8} 700155/8 

Fax; TOtftitfl 

TVIggrap f^ir BiJdrRff- DEFENCE HAR ARE 



Reference; 


MINISTRY OF DEFENCE 
Private BETTIS, Causeway 
Harare 
Zimbabwe 



President of th© UN Security Council 
United Nations Headquarters 
New York, 

USA 


P3 May 2003 


RESPONSE TO THE REPORT OF THE U N ITED NATIONS PANEj. OF 
EXPERTS ON THE ILLEGAL EXPLOITATION — Of! 
nFftnilHCgfi AND OTHER FOR MS OF WEALTH IN... THj 
DEMOCRATIC REPUBLIC OF CON&g 


Mr President, 

1 have read the Report Df the United Nations Pane! of Experts on the 
Illegal Exploitation of the Natural Resources and Other Farms of Wealth of 
the Democratic Republic of Congo(S/2002/1146), debated by the UN 
Security Council on 15 October 2002, in which certain allegations are 
leveled against me. 1 have also had sight of Security Council Resolution 
1457(2003) adopted on 24 January 2003 which required me to respond to 
allegations leveled against me in the Panel of Experts 
Report(S/2002/1146). 

- '. 

Mr President, 

I. General V.M.G. Zvlnavashe, am the Commander Zimbabwe Defence 
Forces(ZDF). I have been the Commander ZDF since the time before the 
DRC conflict which erupted in August 1998 up to date. During the DRC 
conflict from 1998 up to the time of the withdrawal of Foreign Forces from 
the DRC, I was the General Officer Commanding the entire SADC A !” 
war effort and answerable to the Collective Forum of tho SADC AHied 
Heads of State and Government of Angola, DRC, Namibia and Zimbabwe, 
regarding military aspoeic of the campaign in defence of the DRC against 
aggression. As such, I provided the interface between the military 

and the Political Authorities. 


Mr president, . * 

The success of our military Campaign in the DRC rested on three mutually 
interdependent pillars of control. At the apex sat the political direction of 


From the Zimbabwe Defence Forces Headquarters 
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the war, as represented by Heads or state and their Cabinets At tu* 

onSSS’ih?™;S n 0ne 4 ltl £ sat ,he °P e rattonal level which actually 
the w«rS,!f campaign. On (he remaining side sat the sustainment of 

J7SE2IS 1 ! he '""“w Chance, personnel and 

WC tSVt T A G^.nLlp"XrSt^meT y prTe 

in unison for thestrongS mStSSSSS« tl2?JSf p ”“ rtel 
Mr President, 

Ministers 5 iTav^^ ° DVern , ments appointed a Joint Committee of 
2S^a?r^2^5" Campaign, f sat on this Committee in my 

was ?wl r ene u ral 0ff L cer Comm anding the SADC Allied war effort it 
initiated*,? omm'ttoe where the idea of joint economic ventures was 

?*? d / th ! P u, Z oee of the DRC t0 U5e ita own national resourced 

^.%sarJ5CSK ss r g*? ■*** 

economies. our SS «££ %£ ,"£Stt 

lf Pe S tmS^ ° f 'l 6 M0U **> a ™q“ireLnt for the SlfehmSh 
Jentares P t3t ° n Comm[ttee charged with oversight of the joint 

Mr President, 

IrSallSSl 0 ^ £“ t i h0 J d „ direet 3hares in J° fnt ventures are immaterial. 

.. ne Experts h3d examined the relevant statutes in the drp 

jEL"SE. h "! dit “ wed >t»t Congolese lewTeq“rS I mWmum S 

oSe S? S/lffT ■ 8AnL < ft, “ te )- nompany? TOe e^Ke^hy 

omaais would be listed as nominal shareholders on the articles of 
association, hence the 0000+ share that is attributed to at S («J 
Individual nominees on either side in all Joint ventures. 

Mr President, 

i»v onha%nofi^ Vhil ^*° °°mment on the Panel’s labeling me as a “key 

alld suSv ^nt^ an ^ 9 r^°» 60 fami| y 13 en ^d in “diamond trading 
the Panel’s cter^,h S ln ^ E? t RC , as 1 3ee a ® an attempt to rub home 

cronyism in Zimbabwe. i^SJS' "“'S ** 

Jld SSt'sSfm SoS ' “ bus,nassma "’ orovuing transport. 
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Mr President, Based on the foregoing I submit my denial of allegations 
leveled against ms. I also request that the distortion In the Panel's report 
concerning my role in the DRC/Zimbabwe Joint Economic activities be 


Yours sincerely, 




73v*4, 
V1NAVASHE 
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Reaction No. 54 


AU official communications 
should be addressed to The 
Commander Defence Forces 


Telephone: 2512030/5*; 251570/3 
700077/S,- 700155/8 

Fax; 70*5*1 

Telegraphic addxva&t DEFENCE HARARE 






Hcfccmcc; 


MINISTRY OF DEFENCE 
FHvate Bog 7713, Causeway 
Harare 
Zimbabwe 


President of the United Nations Security Council 
United Nations Headquarters 
New York 
USA 


May 2003 


RESPONSE TO THE REP ORT OF THE UNITED NATIONS PANIC If. f>fr 


EXPERTS ON THE tLLBQAT. EXPLOITATION OF NATURAT. 
j gggg^... PTffffR FORMS QS. WEALTH IN TffE 

DEMOCRATIC KErtJBL IC OP ttuv^tl 


MR PRESIDENT 


I Brigadier General Sibuaiso Moyo present compliments to the UN Security 
Council and have the honour to respond to allegations leveled against me in tha 
final report of the United Nations (UN) Panel of Experts on Illegal Exploitation of 
the Natural Resources and other forms of Wealth of tha DRC/5/20022/1146 
tabled before the United Nations Security Council on IS October 2002 and the 
resulting TJNSC Resolution 1457 (2003) adopted on 24 Jan 2003. 

I confirm that I am still serving and am a cared' militar y officer having hailed 
from a promising military background. The following are some of the hlghligTrra 
of my career: 

a. Regimental officer. 

b. Directing staff at the Military Academy and the Zimbabwe Staff 
College. 

c. Director of Operations Planning at Army HQ. 

d. Command a Brigade in the Mozambiaue Campaign (1983-1989). 

c. Served with UNOSOMII in Somalia as Chief Military Per sonn el 
Officer. 

f- Commandant of the Zimbabwe Military Academy. 

g. Commander of Exercise Blue Hungwe, the first SADC UN Peace 
Support training Excrclsc(19S6) 


I 



From The Zimbabwe Dereace Forces Headquarters 
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h. Was Chief Umpire of the second and last SADC XJN Peace 
Support Ex Blue Crane in South Africa(200Q). 

i. Was Appointed Brigadier Administration and Finance at Army 
HCi An appointment I held until I was appointed Senior Advisor to 
Commander Zimbabwe Defence Forces at the commencement of 

the DR.C Ca**xp&%*?;> thc» poert I hold tu date. 

Mr President, 

It is against the above background that all activities or functions I performed were 
directly for and in my officially assigned responsibility by my Government and 
not as a member of any network. 

There was therefore no Criminal Act nor intent on my pare as the panel report 
W °^i Want porixay. I deny the allegations leveled against me and wish to 
awrttct the misrepresentation by the Panel of Experts regarding my role in the 
DRC/Zimbabwe Joint Ventures implementation. 

Mr President, 

I acted in my official capacity as tasked by my Government to execute the 
objectives of the Joint Zimbabwe/DRC Governments’ Memorandum of 
Understanding on Military and Economic Co-operation. The Joint economic 
ventures between the two sovereign states and legitimate Governments were part 
of efforts to procure necessary resources required for the Defence of the 

, ov ??^ acy oftIie DRC - The joint ventures were created in terms of the Laws of 

the DRC and were not illegal activities. 

Mr President, 

As the Co-ordinator of the implementation of the DRC/Zimbabwe agreement I 
made several contacts within and outside the DRC in the course of my duties. It 
was therefore not criminal for me to be seen introducing new and po tential 
investors to the DRC Government. This was intended to give th»m confidence to 
invest in the country for the benefit of the DRC Government in order to generate 
resources for a legitimate cause to defend the countay against naked aggression. 

Mr President. I sincerely and respectfully submit the above response and hope 
that you will consider retraction of allegations of any wrong doing on my part. 
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Reaction No. 55 

United Nations 


S/2002/1221 



Security Council 


Distr.: General 
4 November 2002 

Original: English 


Letter dated 4 November 2002 from the Permanent Representative 
of Uganda to the United Nations addressed to the President of the 
Security Council 

On instructions from my Government, I have the honour to transmit a 
response, dated 1 November 2002, by the Government of Uganda on the final report 
of the Panel of Experts on the Illegal Exploitation of Natural Resources and Other 
Forms of Wealth of the Democratic Republic of the Congo (see annex). 

I should be grateful if the present letter and its annex could be circulated as a 
document of the Security Council. 

(* Signed ) Matia Mulumba Semakula Kiwanuka 
Ambassador Extraordinary and Plenipotentiary 

Permanent Representative 
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Annex to the letter dated 4 November 2002 from the Permanent 
Representative of Uganda to the United Nations addressed to the 
President of the Security Council 

The response by the Government of the Republic of Uganda to the 
final report of the Panel of Experts on the Illegal Exploitation of 
Natural Resources and Other Forms of Wealth of the Democratic 
Republic of the Congo 

Contents 

Chap,er Page 

I. Introduction. 5^4 

II. Positive aspects of the final report. 515 

III. Major flaws in the final report. 516 

IV. Allegations against Government of Uganda/UPDF. 517 

V. Allegations against Ugandan military officers and other individuals. 521 

VI. Observations and conclusions of the United Nations Panel of Experts. .... 522 

VII. Recommendations of the United Nations Panel of Experts.. 523 

VIII. Way forward. 524 
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I: INTRODUCTION 

1. On request of the UN Security Council on 2 June 2000, the Secretary General of the UN established the 1st UN 
Panel on the Illegal Exploitation of the Natural Resources and other forms of Wealth in the DRC, chaired by Mme Ba 
N’Daw of Ivory Coast. The UN Security Council discussed the report of the UN Panel, which accused Uganda of 
involvement in the illegal exploitation of the natural resources of the DRC on 3 May 2001. The Security Council agreed 
with the presentation by Uganda (S/2001/458) that the Mme Ba N’Daw report was based on hearsay and lacked 
corroborative evidence to back its conclusions and recommendations. It welcomed the decision by Uganda to set up an 

independent Judicial Commission of Inquiry into the allegations of illegal exploitation of the natural resources of the 
DRC. 

2. The UN Security Council mandated the 2nd UN Panel chaired by Ambassador Kassem (Egypt) to prepare an 
addendum to the report containing, inter alia, a more in-depth analysis based, as far as possible on corroborated 
evidence on allegations and conclusions raised and to the comments and reactions of states and actors cited in the 
report of the panel. The Addendum report of December 2001 acknowledged Uganda’s legitimate security concerns in 
the DRC and concluded that neither the Uganda government nor its companies were involved in the illegal exploitation of 
natural resources in the DRC. lhe Addendum report and Uganda’s response (document S/2001/1163) were discussed in 
the UN Security Council on 14 December 2001. 

3. The UN Security Council requested the UN Secretary General to renew the mandate of the Kassem Panel to prepare 
a report that would include, inter-alia: 

(a) An update of relevant data and analysis of further information from relevant countries, including in particular 
from those countries that had not provided the UN Panel with requested information. 

(b) An evaluation of the possible actions that could be taken by the Council in order to help bring to an end the 
plundering of natural resources of the DRC, taking into account the impact of such actions on the financing of the 
conflict and potential impact on the humanitarian and economic situation of the DRC. 

(c) Recommendations on specific actions that the international community, in support of the Government of the 
DRC, might take, working through existing international organizations mechanism and the UN bodies, to address 
the issues in the report and its addendum. 

(d) Recommendations on possible steps that might be taken by transit countries as well as end users to contribute to 
ending illegal exploitation of the natural resources of the DRC. 

4 . The T JN Security Council also urged Governments named in the previous reports to conduct their own inquiries and 
to cooperate fully with the UN Panel. 

5. The UN Panel chaired by Ambassador 1 Kassem visited Uganda from 3rd-6th March 2002, and was given maximum 
cooperation by government. The Panel met Hon. E. Kategaya, 1st Deputy Prime Minister/Minister of Internal Affair s; 
Hon. Amama Mbabazi, Minister of Defense; Hon. tom Butime, Minister of State for Foreign Affair s; Hon. Muruli 
Mukasa, Minister of State for Security; the Directors general of the External and Internal Security Organisations; and a 
group of technical officials. The Panel also held meetings with member of the Porter Commission. Subsequently, the 
Porter Commission and the Kassem Panel exchanged information and visits. 


1 Other members of the Panel included: Mr Jim Freedman (Canada); Mr. Mel Holt (USA); Mr. Bruno Schiemsky (Belgium); 
Mr. Moustapha Tall (Senegal); Mr. Gilbert Barthe (Switzerland - Technical Advisor); Ms. Elodie Cantier-Aristide (France - 
Political Assistant); and Ms. Hannah Taylor (USA - Political Assistant). 
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Key Elements of the Response to the Final Report of the UN Panel 

6 . The response of the Government of the Republic of Uganda to the Final Report as contained in the document covers 

the following chapters: 

• Introduction: background to the Final Report of the UN Panel. 

• The positive aspects and flaws of the Final Report. 

• Response to allegations against the Government of Uganda/UPDF. 

• Response to allegations against Ugandan individuals and companies. 

• Comments by the Uganda Government on the observation, conclusion and recommendations of the UN Panel. 

• Recommendations by Uganda on the way forward. 


II. POSITIVE ASPECTS OF THE FINAL REPORT 

7. As pointed out in the press statement of 23 October 2002, (S/2002/1202), the Government of Uganda noted that the 

Final report of the UN Panel contains a number of positive elements, which are: 

• A more balanced scope of investigation covering, inter-alia, the end-user countries outside Africa and strong support 
for the building of state institutions, capable of administering the natural resources and territorial sovereignty of the 
DRC. 

• Recognition of the fact that the Republic of Uganda established the Porter Judicial Commission of Inquiry 2 as an 
internal mechanism to address the allegations of illegal exploitation of the natural resources of the DRC, in 
accordance with the UN Security Council recommendations of 4 May and 19 December 2001. The UN Panel also 
made a positive effort to cooperate and share information with the Porter Commission, in spite of the marked 
differences between the Panel and Commission on methods of investigation. 

• Confirmation of the fact that neither the Uganda Government nor any of its companies are involved in the 
illegal exploitation of the natural resources of the DRC. Indeed, the Addendum Report of the UN Panel 
(November 2001), concluded that Uganda’s involvement in the DRC was based on (a) a bilateral protocol between 
Kampala and Kinshasa of 26 April 1998 and (b) the legitimate security concerns emanating from the threat posed by 
the negative forces operating in Eastern DRC, i.e., the ADF, WNBF, UNRFII and the more recently formed PRA. 

» Sharing the view by Uganda that an embargo or moratorium on exports of natural resources from the L)K(J 
‘would not be a viable means of helping the situation of the Country’s Government, citizens or the natural 
environment’. As Uganda stated in the Response to the Addendum Report (S/2001/1163), such a moratorium 
would not only be difficult to enforce, but would hugely hurt the Congolese small-scale farmers and artisan miners 
whose livelihood entirely depends on earnings from the traditional cross-border trade. 

• By covering the end-user countries, the Final Report brought in the missing link and improved the scope of 
investigation to cover all parties involved in the DRC. Indeed, a deeper historical analysis of the companies and 
criminal organisations based outside Africa would definitely help us to understand the failure to build viable state 
institutions and structures in the DRC since the era of King Leopold II of Belgium. 


2 Terms of reference for the Porter Commission, contained in Legal Notice No. 5/2001 of 5 May 2001, are reflected in UNSC 
documentS/2001/1163. 
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• Recognising the importance and centrality of the urgent implementation of the Lusaka Ceasefire Agreement 
including the DDRRR, withdrawal of foreign forces, and the establishment of an all-inclusive transitional 
Government in Kinshasa. It underscores the fact that the establishment of a new and stable political dispensation 
which has the necessary state institutions and structures for administering the territory is the only guarantee to (a) 
guarding against any illegal exploitation by local or international criminal organisations, (b) ensuring that the 
territory of DRC does not harbour terrorist groups against regional neighbours. 

• Focus of the recommendations in the Final Report on creating conditions and incentives for (a) encouraging 
all parties to implement their obligations in the Lusaka Ceasefire Agreement, the related Pretoria and 
Luanda Agreements as well as the Sun City resolutions, (b) deepening regional integration, (c) strong 
international financial support for building state institutions in the DRC, (d) post-conflict reconstruction in the DRC 

and regional neighours, (e) deterring international organised crime syndicates from continued illegal activites in the 
DRC. 


III. MAJOR FLAWS IN THE FINAL REPORT 
Downplaying Uganda’s Security Concerns in Eastern DRC 

8. Unlike the Addendum Report of November 2001, the Final Report completely ignores Uganda’s legitimate 
security concerns as recognised in the Lusaka Ceasefire Agreement (1999), the relevant UN Security Council resolutions 
and the Uganda/DRC Bilateral Agreement of 6 September 2002 in Luanda, Angola. 

9. Uganda got involved in the DRC as a result of the genuine security concerns. These included the operations of 
the terrorist groups including ADF, WNBF, UNRFII, NALU, the recently-established PRA and other negative forces such 
as the genocidal Ex-FAR and the Interahamwe. These groups have used the territory of the DRC to launch persistent and 
indiscriminate terrorist attacks on the people of Uganda. Examples include the grisly Mpondwe (1996), Kichwamba 
(1998) and Bwindi terrorist massacres in Uganda (1999). Persistent Interahamwe attacks in Kisoro District continue. A 

bilateral protocol between Uganda and the DRC of April 1998 allowed the Uganda People Defence Forces (UPDF) to 
pursue the terrorist groups. 

Application of an Invalid Hypothesis to Uganda 

10. The concept or hypothesis of the alleged ‘elite networks’, which are claimed to have curved out separate self¬ 
financing areas and are responsible for the continuation of micro-conflicts over natural resources and revenues in the DRC 
is fundamentally flawed and invalid in the case of Uganda. A simple SWOT/test analysis reveals that the basic 
assumptions of the hypothesis are wrong, the evidence of the existence of Ugandan ‘elite networks’ is untenable and the 
motive of the hypothesis is ill intentioned. For example: 

• The hypothesis makes the wrong assumption that RCD-K/ML and MLC are “mere facades” and “militias” in the so- 
called ‘Ugandan controlled area’. Uganda has since May 2001 withdrawn from the DRC, except for one battalion in 
Bunia at the request of the UN Secretary-General. Uganda is committed to complete withdrawal under the Lusaka 
Ceasefire and the Luanda Agreements. MLC and RCD-ML are effectively responsible for administration, economic 
management and justice in their respective areas uf control as recognised under the Lusaka Ceasefire Agreement and 
by the UN Security Council. 

• The UN Panel does not appear to be cognisant of the history of the DRC since the King Leopold II era including the 
fact that Uganda has been a victim of repeated terrorist attacks from DRC territory. 

• The evidence adduced by the UN Panel does not establish the existence of a link between the Ugandan actors cited 
and any ‘elite network’ in the so-called ‘Ugandan controlled area’. 
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• The UN Panel seems to have been at pains to find any evidence/data that would serve the purpose of down playing 
Uganda’s security concerns and demonising or tarnishing the image of Uganda. 

Methodology 

11. The composition of the UN Panel and their method of investigation do not demonstrate capacity to sift through 
deliberate falsehoods, war propaganda and political intrigue involved in the conflict in the DRC. In a conflict situation 
like in the DRC, information from walk-ins, motivated volunteers and traditional enemies (e.g., Lendu/Hema) requires a 
higher level of proof and corroboration than was apparently applied by the UN Panel. People can only achieve this with 
the expert knowledge about the history and the cultural complexity of the intcr-linked conflicts in the Great Lakes Region. 
It is also unprofessional and dishonest to extrapolate data from surveys from one region in the vast DRC to meaningfully 
interpret a serious humanitarian situation in another area (Para 131). Clarifying the alleged UPDF negative motive in 
Bunia, the UN Panel bases on (Para 123) the claim by RCD K/ML department chiefs - who are Lendu allied chiefs - that 
the Hema businessmen interests in controlling gold deposits in Geti was the underlying cause of ethnic conflict in Bunia, 
yet history shows that neither the Hema, nor the Lendu, have any kind words for each other. 

Poor Corroboration of Evidence 

12. The UN Panel asserts in paragraphs 7 & 8 that it relied on well substantiated and independently corroborated 
evidence by documents and eye-witnesses and that the Panel operated under a reasonable standard of proof with fairness 
and objectivity. Unfortunately, the Final Report still contains statements with serious factual errors, un-corroborated 
information, contradictions and clear distortions. For example:- 

• The UN Panel alleges that a Protocol d’Accord was signed on 22 February 2002 between RCD-K/ML leadership 
and Col. Mayombo on behalf of Uganda Government whereby UPDF was promised a monthly stipend of $25,000 
and exemption of Ugandan companies from duties and import tax. The alleged Protocol d’Accord does not exist 
(Para 122). 

• The Panel misrepresents the mandate of the Porter Commission of Inquiry with regard to the scope of investigation 
on army officers, and its relationship with the Minister of Foreign Affairs and the President. The truth of the matter 
is that the Porter Commission has the judicial powers of the High Court and is independent of the Executive. As a 
consequence, the Commission has the powers to subpoena witnesses, documents and cause audits (Para 137). 

• The report in Para 116 refers to ‘Parliamentarian’ Sam Engola. Mr. Engola, who is a Ugandan businessman, has 
never been a member of any Uganda Parliament. 

• The Panel makes rather contradictory observations in their analysis and evaluation of the evidence they relied upon 
and their collaboration with the Porter Commission as regards the general principles in handling criminal 
allegations. The Panel does not seem to consider caution of authenticity of sources of information, which are not 

subject to scrutiny. They do not appear to consider the gravity of indicting people, governments and companies on 
evidence that may be forged or false. 

IV. ALLEGATIONS AGAINST GOVERNMENT OF UGANDA/UPDF 

13. The UN Panel makes a number of uncorroborated allegations against the Uganda Govemment/UPDF. 

14. False Allegation 1 . That the UPDF presence in the Eastern DRC is the cause of the instability designed to 
create conditions for the continued illegal exploitation of resources of the DRC. For example:- 


517 



S/2002/1146/Add. 1 


Para 12... Criminal groups linked to the armies of... Uganda... [Among other countries]... 

Para 14 The Uganda Peoples’ Defense Forces continue to provoke ethnic conflicts, as in the past, clearly 

cognisant that the unrest in Ituri will require the continued presence of a minimum presence of UPDF 
personnel. 

Para 101 UPDF and their associated rebel militias have been used as the de facto enforcement arm of the 
network. 

Para 102 in anticipation of this withdrawal a paramilitary force is being trained under Lt. Gen. Saleh, which 
according to the panel’s sources is expected to continue to facilitate the commercial activities of UPDF officers 
after UPDF has left. 


15. Response 

• The UPDF is a national army with no official or un-official links with any criminal groups. It is unfair to make such 
an allegation against the institution of the UPDF without naming the criminal groups. 

• The UPDF remains in the DRC at the request of the UN Secretary General in his letter of 4th May 2001 as a 
stabilising force in Bunia in support of the Lusaka Ceasefire Agreement. The Secretary-General requested the 
withdrawal of UPDF in the context of the disengagement process. 

• Uganda has signed bilateral agreements with the DRC such as the Luanda Agreement of 6 September 2002 on the 
total withdrawal of UPDF and the Ituri Pacification Commission. 

• The Hema/Lendu conflict is historical and was triggered off by a fight for land. The late Mobutu compounded it 
when he took sides with the Hema against the Lendu by giving them land. The UPDF, therefore, did not create this 
conflict. Facts on the ground clearly demonstrate that the security situation in all the other areas where the UPDF 
withdrew such as Gbadolite, Gamena, Buta, Beni, etc., there is relative peace. Many of these areas have more 
natural resources and population than Bunia, where there has been persistent Hema/Lendu ethnic conflict over land. 

• The UN Security Council will recall that Uganda has on various occasions appealed for the deployment of a 
sufficient MONUC force to take care of law and order in Ituri so that UPDF withdraws but MONUC has not been 
able to do so. Uganda is committed to the total withdrawal of UPDF from Bunia in 100 days from the D-day of 6 
September 2002 as stipulated in the Luanda Agreement. 

16. False allegation 2: False allegation that UPDF is maintaining local militias in Eastern DRC to protect the elite 

network. 


Para 101... The Uganda Peoples’ Defence Forces and their associated rebel militias have been used as the de 
facto enforcement arm of the network, ensuring the network’s pre-eminent commercial position through 
intimidation and threat and use of force... 

Para 108... Coltan has been exploited extensively in Orientale Province by various armed groups under the 
protection of UPDF.... Armed groups frequently identified with militias under the command of UPDF officers 
manage site in remote locations where diggers pay a daily fee to exploit an area. 


17. Response 

• The Uganda government through UPDF has never trained any personal militias. The Government of Uganda trained 
armies on behalf of their allies, namely MLC and RCD-K/ML. The troops trained and put in the hands of MLC 
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continue to provide effective security and administration in the area under MLC control. Unfortunately RCD-ML/K 
has suffered numerous divisions in its leadership. As a result some of the troops are under Mbusa Nyamwisi in the 
Beni-Butembo area of North Kivu. The other group is under the former Defence Minister of RCD-ML, Tom 
Lubanga in parts of Ituri, who has since formed a political group called Union of Patriotic Congolese (UPC). The 
confusion in the final report arises from the UN Panel’s failure to understand this historic background. 

• This specific inference to UPDF as running militia groups and that it operates through intimidation is totally untrue. 
UPDF operates on a strict code of conduct, and where individual officers have misbehaved and there is implicating 
evidence they have always faced the law. 

• The Army Statute 1989, the UPDF Code of Conduct, etc. and more recently the Porter Commission are a good 
testimony how UPDF cannot condone such acts as stated above. The government of the Republic of Uganda 
reiterates its position that, it is committed to the implementation of the Porter Commission recommendations. 

• What logic is in an argument that armed groups are protected by UPDF? If the groups were armed would they need 
any protection, and protected from who and what! Why did the UN Panel not name these groups? 

18. False Allegation 3: That UPDF officers have been involved in extorting taxes from Congolese. 


Para. 115 But increased profit margins from tax-free imports provide only a fraction of the tax-free benefits. 
Equally lucrative is access to the taxes themselves monopolized by the network that uses the rebels’ 
administration facade... 


19. Response 

• The details of this information, e.g., which units and officers involved should have been availed for scrutiny 
otherwise the claim remains a mere hearsay. 

• This claim is false as it pretends that there are no rebel groups in the areas mentioned in the Eastern DRC. Both 
Lusaka and other agreements have recognised the different rebel actors, whose origin can be traced from failure by 
the Kinshasa administration to exercise effective leadership in the area. 

• Uganda believes that the war situation, which was provoked by failure of Kinshasa to extend leadership into these 
places, leading to the presence of marauding ADF rebels and more recently PRA elements and other negative forces 
in the DRC are the real problem behind the criminality in the Eastern DRC. 

20. Allegation 4: That UPDF has been involved in stealing cattle and forcing the locals to give them hides. 

Para 117...The representative of Food and Agriculture Organisation of the United Nations in Bunia has reported 

the more recent UPDF practice of offering protection to ranches against attacks they themselves have orchestrated. 

Para 122... UPDF have created the conditions that require the presence of troops and their continued involvement 
in the commercial operations. This has entailed giving arms to both sides in the ethnic conflict, the Lendu and the 
Hema. The consequent increase in ethnic fighting has resulted in the UPDF being urged to assist in furthering the 
peace process in Bunia. 

....This function was formalised in an official protocol d’Accord signed on 22 February 2002 by Mbusa and John 
Tibasiima as the President and Vice President of the RCD-K/ML and Col. Mayombo as the official representative 
of the Government of Uganda... 

Para 124...UPDF military operations have contributed to the arming of large numbers. UPDF have trained the 
militia of their Ituri commercial allies... 
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21. Response 

• The allegation that UPDF is involved in stealing of cattle in Bunia is false. However, if individuals have been 
involved, the Panel should be able to give the number of cattle stolen, and the officers involved and from which 
units these officers came for necessary disciplinary action by Government. 

• The alleged statement of proof about Col. Mayombo signing a document as an official representative of Uganda 
Government is not only untrue but also seems to be consistent with the falsehood the Panel decided to swallow. The 

Panel had a chance to meet Mayombo but could not raise a question about the claim to him. This method of doing 
work casts doubt on the transparency of the Panel in gathering information. 

• Apart from it being a lie, it creates an impression that UPDF units in the DRC could depend on $25,000 a month. It 
is ridiculous to state that UPDF depends on $25,000 to stay in the DRC 

22. Allegation 5: Paras. 102, 103, 121, 122 contain a muddled analysis of the power play in Eastern DRC 
resulting into some important conclusion: 


That Lt. Gen. Saleh is training private militia... made up of RCD, Congo. That UPDF officers are intent on 
breaking up MLC in order to boost members from RCD-Congo. That there is an attempt to replace Mbusa 
Nyamwisi with Roger Lumbala of RCD Nationale. Thomas Lubanga is replacing Mbusa Nyamwisi in Ituri, etc. 

23. Response 

• RCD Congo is a splinter group from RCD Goma and is allied to Kinshasa government following the Sun City 
Agreement and is therefore not anybody’s personal militia. 

• Roger Lumbala of RCD Nationale is allied to MLC of Jean Pierre Bemba. RCD Nationale has been in conflict with 
RCD K/ML. So its leader is not being groomed by any party to replace Mbusa Nyamwisi. 

• There is no evidence adduced to suggest that UPDF officers are in the process of undermining Bemba, to bring 

about his downfall. ^ ° 

• RCD K/ML is allied to the Kinshasa government and has been receiving military and other support from the 
Kinshasa government. 

• RCD K/ML has been arming and training the Lendu against the Hema in Ituri region. So Hema elements within 
RCD K/ML have consequently deserted to form the UPC under former RCD K/ML Defence Minister Thomas 
Lubanga. 

• The UPC has sought alternative sources of arms citing refusal of UPDF lu arm them. 

• The Hema/Lendu conflict is historical and is about land. It is there not as a result of arrival of UPDF in Ituri. 

• Ituri is not the most resource rich area where UPDF has been in Congo. The other areas vacated by UPDF are 

devoid of ethnic strife. That UPDF is fanning ethnic conflict to maintain criminal elite networks is therefore 
preposterous. 

24. Allegation 6: That 165 children between 14-16 years of age were recruited and trained at a UPDF military 
camp at Kyankwanzi in Uganda (Para 129). 
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25. Response 

Kyankwanzi is a National Leadership Institute and not a military training camp. The children were rescued from a mutiny 
by Mbusa Nyamwisi and John Tibasiima against the leadership of RCD-K under Prof. Wamba dia Wamba in Bunia and 
taken to the Kyankwanzi leadership institute for care and counselling in 2001. The children were subsequently handed 
over to UNICEF Uganda and the Red Cross, which in turn put the children under the care of World Vision at Kiryandongo 
in Uganda. UNICEF Kinshasa arranged to receive and re-unite the children with families after the conflict had eased. The 
unspecified numbers of recruits being trained in unstated location for the extremist Hema militia, 60% of who are 
supposed to be under 18, have nothing to do with Uganda. 


V. ALLEGATIONS AGAINST UGANDAN MILITARY OFFICERS AND OTHER INDIVIDUALS 

26. The Government of Uganda has noted with concern the allegations of continued involvement of Uganda military 
officers and businessmen in the illegal exploitation of natural resources, diversion of taxes and other revenue generation 
activities in Eastern DRC. 

27. The Government of Uganda established the Judicial Commission of Inquiry into the Illegal Exploitation of Natural 
Resources of the DRC, May 2001, under the chairmanship of Justice Porter (UK). Other members of the Commission are 
Justice Berko (Ghana) and Mr. John Rwambuya, a retired Ugandan Senior UN Civil Servant (official). The Porter 
Commission has cooperated with the UN Panel on a number of source material/evidence. 

28. It should be noted that the final Porter Commission Report will be released soon. The Government of Uganda 
reiterates its commitment to the implementation of the recommendations of the Report. The government of Uganda will, 
therefore, await the release of the Porter Commission Report, before making any comments on the allegations against 
specific Ugandan senior military officers and business people. 

Individual Liability Vs Official Liability 

29. However, we feel that there is need to comment on the issues where official liability and individual liability have 
been mixed up. It is not clear from the UN Panel Report to discern allegations of illegality/illicit activities of the 
individual UPDF officers done in personal capacity from those activities considered illegal/illicit committed while acting 
in official capacity. For example: 

(a) In Para 102 the Report alleges that in anticipation of the withdrawal from DRC by UPDF, a paramilitary force 
is being trained by Lt. Gen. Saleh which is being prepared to continue to facilitate the commercial activities of 
UPDF officers after UPDF has departed from the DRC. 


Comment: 


As a matter of pulioy and law, Uganda government does not allow, encourage, or condone the establishment of 
personal armies. In this context, it is important to note that the alleged personal para-military force does not exist as 
explained in paragraph above. 

(b) In Para 122 - the Panel claims that in order for UPDF to formalise the condition for its continued presence. 
Col. Mayombo (CMI) signed a protocol of Accord with RCD/ML as an official representative of the 
Government, for a monthly stipend of $25,000 and all Uganda enterprises approved by UPDF would be 
exonerated all duties and taxes. 
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Comment: 

• The alleged Accord does not exist in government records. 

• Col. Mayombo as chief of Intelligence had opportunity to meet the Panel, and if this Accord existed, the issue 
should have been raised with him or government of Uganda in order to provide a fair hearing as required by the 
Panel’s mandate (S/PRST/2001/13). 


VI. OBSERVATIONS AND CONCLUSIONS OF THE UN PANEL OF EXPERTS 

30. The Uganda Government agrees with the following observations of the UN Panel of Experts: 

(a) That the situation in the DRC is a consequence of the lack of a central government with the authority and 
capacity to protect its citizens and resources (Para 149). However, it should be noted that this situation is not a new 
phenomenon, but has been a feature of the recurring history of the DRC from the time of King Leopold II of Belgium to 
the establishment of the predatory state of the late President Mobutu. The four years of war have only exacerbated the 
already existing situation. 

(b) That the early establishment of an all inclusive transitional Government in the DRC would be a positive step 
towards halting the exploitation of Natural Resources (Para 151). This has been the consistent view of signatories of 
Lusaka Ceasefire Agreement. However, the key to the issue of continued monitoring should be with the new political 
dispensation in the DRC. 

31. Uganda, however, disagrees with the following observations by the UN Panel: 

(a) That the withdrawal of foreign troops will not end the illegal exploitation of natural resources because of the 
existence of networks to continue with the exploitation thereafter (Para 150). In the case of Uganda, there is no proof of 
the existence of such networks. 

(b) That it is the political will of those involved with the networks that would halt the illegal exploitation of 
resources in the DRC and that the Lusaka, Pretoria and Luanda Agreements do not address the economic component of the 
conflict (Para 152). The whole observation is incorrect given the following facts: 

• The Lusaka Ceasefire Agreement and the Luanda Agreement are strong and clear statements of political will and 
commitment. 

• The Lusaka agreement establishes a framework for the building of a strong state able to 7 inter-alia 7 create conditions 
for economic developments. 

• The sun city resolutions include a chapter addressing financial and economic issues. 

• Article 6 of the Luanda agreement addresses the social economic issues of trade and investment, which are to be 
implemented through a Joint Permanent Commission for Cooperation between Uganda and the DRC. 

Conclusions of the UN Panel of Experts 

32. Uganda welcomes the conclusion that an Embargo or a moratorium banning exports of raw materials originating in 

the Democratic Republic of the Congo is not viable because it would hurt the citizens, government and the natural 
environment. 

33. We also welcome the principle of punitive measures to be taken against those who are involved in the illegal 
exploitation of the natural resources (Para 155). However, any sanctions against individuals or companies should be 
applied as a result of a judicial process. 
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34. Uganda also agrees with the conclusion that disincentives be enacted to put pressure in case of non-compliance with 
the Lusaka Ceasefire, Pretoria and Luanda Agreements signed (Para 159). This has long been the lacking component to 
expedite the implementation of these agreements. 

35. On the proposal to hold a Regional International Conference on peace, security, democracy and sustainable 
development in the Great Lakes region (Para 160), Uganda reiterates its view that this conference should be held after 
implementing the Lusaka Ceasefire Agreement. This would avoid undermining the regional consensus encapsulated in 
this agreement and the current momentum of troops withdrawal provided for under the Pretoria and Luanda Agreements. 
Economic Regional Integration is welcome idea and can be achieved within the framework of the African Union/NEPAD. 


VII: RECOMMENDATIONS OF THE UN PANEL OF EXPERTS 

36. Uganda would like to make comments on the following recommendations: 

Panel’s Recommendation (Para. 162) 

Regional economic integration and trade could be the focus of an agreement or set of agreements that could 

emerge from discussions regionally, including at the International Conference on peace, security and sustainable 
development. 


Comments: 

The International Conference on the Great Lakes Region should be held after the implementation of the Lusaka, Pretoria 
and Luanda Agreements. However, to avoid duplication and waste of resources, the international conference should be 
held within the framework of the African Union/NEPAD. 

37. Panel’s Recommendation (Para 163) 


Reconstructing and reforming the state institutions of the Democratic Republic of Congo, particularly the state’s 
capacity to secure its territory and borders. 


Comments: 

Uganda welcomes the idea of a strong Government in the DRC able to control the country’s natural resources and borders 
so that its territory is not used to destabilize her regional neighbours. 

38. Panel’s Recommendation (Para 170) 

The Governments of the countries where the individuals, companies and financial institutions that are 
systematically and actively involved in these activites are based should assume their share of the responsibility. 


39. Comments: 

Uganda welcomes the idea of governments taking responsibility to use the evidence adduced by the panel to subject to 
trial and conviction of individuals and entities operating within their respective borders. Uganda has established a Judicial 

Commission of Inquiry headed by Justice Porter and would encourage others, especially the end-user countries to do 
likewise. 
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40. Panel’s Recommendations (Paras 174-176) 

Restrictions on business enterprises and individuals. Travel bans, freezing personal assets of persons involved in illegal 

exploitation and barring selected companies and individuals from accessing banking facilities and other financ ial 
institutions from receiving funding. 

Comments: 

Uganda would support the above measures to be taken provided that the individuals and companies implicated by the UN 
Panel of experts are first subjected to a judicial process. 

41. Panel’s Recommendation (Para 179) 

Promotion of post-conflict peace-building programmes including regional integration, capacity-building. 

Comments: 

Uganda strongly supports and endorses the recommendation for the strengthening of regional integration and capacity 

building as part of the post-conflict peace building programme. These should be the priority areas for the UN and the 
international community to assist Africa in the implementation of NEPAD. 

42. Panel’s Recommendations (Paras 186 & 187) 

There is need for a monitoring process to scrutinise the situation in the Great Lakes region to ensure that those exploitation 
activities are significantly curbed. 

Comments: 

Uganda is of the view that after the establishment of a strong and capable central Government in the DRC under the 
Lusaka Ceasefire Agreement and beyond, the idea of continued monitoring will not be necessary. In any case the decision 
on this should be the responsibility of the new political dispensation in the DRC. 


VIII, WAY FORWARD 

43. Uganda remains convinced that the UN Security Council should put priority emphasis on the speedy 
implementation of the Lusaka Ceasefire Agreement and the supporting agreements made in Pretoria and Luanda. 
This will lead to the establishment of a new transitional government and state capacity to guarantee against the 
illegal exploitation of the natural resources and other forms of wealth of the DRC. 

a ‘ P . ee ‘ ly ,mplemenlation of ^armament, demobilisation, reintegration, repatriation and resettlement 
(DDRRR) still remains key to peace and security in the Great Lakes region. Uganda, therefore, calls upon the UN 

Security Council to strengthen MONUC and support capacity building programmes for peace-keeping/building by 
African countries in order to implement DDRRR. J 

45. The way forward for Ituri is through the implementation of Luanda Agreement that provides for the 
Pacification Commission. The International Community should provide adequate material support for the Ituri 
Pacification Commission. The UN Security Council at this stage should assume its responsibility and provide 
adequate deployment of MONUC for the purpose of maintaining law and order in the area, given the fact that 
UPDF is committed under the Luanda Agreement to complete withdrawal from Bunia by 15 December 2002. 
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46. The proposed international conference on peace, security and sustainable development should take place 

aus P ices of the UN and AU after the establishment of the transitional governments in Burundi and 
the DRC. Issues to be discussed at the international/regional conference for the Great Lakes should include: 

• Post-conflict rehabilitation, reconstruction and development in the Great Lakes Region. 

• Measures to support the deepening of regional/economic integration especially in infrastructure and human 
resources development. 

V 

• Capacity-building for peace-keeping/building and conflict resolutions. 

• Strengthening AU capacity to monitor the post-conflict reconstruction in the context of NEPAD. 

47. Uganda calls upon the countries cited in the Final Report including the end-user countries, to establish 
independent Judicial Mechanisms to investigate and recommend appropriate actions on allegations of illegal 
exploitation of the natural resource of the DRC. The UN Secretary-General should cooperate and share 
information with the member states who wish to establish such judicial mechanisms. Uganda would be happy to 
share with other countries the experience from the work of Porter Commission of Inquiry in the illegal exploitation 

of the natural resources and other forms of wealth of the DRC. It is in this context that individual and 
companied/entities mentioned can be fairly tried and punished. 


Kampala, Uganda. 
1st November, 2002 
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ACRQJVVIVTS 




RPA 

Rwandese Patriotic Army 

RCD-GOiYIa 

Rassemblement Congolais pour | a democratic 

< 

ANC 

Armde Nationals Congolaise 

DRC 

Democratic Republic of Cormo 

O 

MONUC 

United Nations Organization Mission in 

e*- far 

Force Armies Rwgndaise 



L INTRODUCTION 


Democratic Repub li c^f Congo J has^sued tu fina" N * tU ™' Resources and other forms of Wealth of t 

£%*»££* l “ a b " 

because of she gravty of alligations cwaincd'in'Jhe re'i^. 0 hiia Or ' 1 " larlly 001 eV ® n merit a rt haor:-,e Howovs 
o. R»„0. wishes o„, it! rfspoose ^ <“ «—• 

The report Is br.sed, sobjeerl.e ,„ d „„ based o„ credible eWdeaee. „„ fc „, ld „„ 
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allegations about the existence of criminal groups linked to natioiiai armies but does not, at least in the case 
Rwanda, identify the individuals who comprise the groups. The report does not make any attempt to clarify 
which country's laws have been violated and what crimes these individuals have committed. 

t 

The authors of the report allege that they are in possession of much documentary evidence but they do not make 
this evidence public. The victims of the report’s defamatory statements are deprived of the benefit of having this 
so called evidence subjected to public scrutiny. The report's authors say they had access to reliable witnesses but 
have nor indicated who these sources were, choosing to cite one ex-Interahamwe militia man whom any 
reasonable person would ordinarily dismiss as partial and discredited, The report says the RPA has widespread 
mining interests in the DRC but fails to name che location of even one such mine. 

The Government of Rwanda denies in the strongest terms possible the preposterous and malicious allegation 
that the presence of its troops in the DRC was in any way motivated by a desire to exploit that country’s 

resources. The Government of Rwanda denies the deplorable allegations that any of its institutions or public 
officers, whether civilian or military, has in any way exploited the natural resources of the DRC or benefited 
from Rwanda’s presence in that country. On the contrary', the presence of Rwanda's troops in the DRC has been 
a financial burden and a sacrifice for the people of Rwanda. 

The Government of Rwanda is shocked by the outrageous contents of this report. The reporr contains 
innumerable false and alarming allegations and makes conclusions which are not supported by any evidence. It 
also makes adverse recommendations for which there is no factual basis and whose objectives are questionable. 


L THE SECURITY CONCERNS OF RWANDA IN THE DEMOCRATIC REPUBLIC OF CONGO 

The report makes the shallow and cynical assertion that of the causes of war in the Democratic Republic of 
Congo arc. the desire by various groups to control minerals, farm produce, land and even tax revenues (para 12). 
The authors of the report make the senseless argument that the real long-term purpose of the military presence o f 
Rwanda in the DRC was ‘to secure property ? (para 65) and asserts, against the weight of all available evidence 
and the UN Security Council’s own assessment; that Rwanda does not face any threat from the DRC; that 
Rwanda’s security concerns are a figment of imagination and that her presence in the DRC was solely motivated 
by economic gain; that with minor exceptions, the objective of military activities of Rwanda in the DRC was to 
secure access to mining sires or to ensure the supply of captive labour (para 93); that the rationale for Rwanda's 
presence in the DRC was to increase the number of Rwandans in the eastern DRC and to encourage those 
settled there to act in unison to support Rwanda’s economic control (para 69). 

The report's assertion that Rwanda does not face any security threats from the DRC is outrageous and constitutes 
a continuation of the conspiracy to negate the 1994 genocide and protect the genocidaires, Interahamwe, the Ex- 
FAR. and their supporters. The authors of the repoit certainly know that this absurd assertion is inconsistent with 
widely acknowledged facts given that the chairman of this panel was the chairman of the United Nations 

Commission of Inquiry on th<- Sal*, Supply and Shipment of Arm? and related material in the Great Lakes 

Region of Africa. 

The dangers posed to Rwanda by these groups have been confirmed by the above mentioned Commission of 
Inquiry on the sale, supply and shipment of arms and related material in the Great I .i'tke* renion rvF G«ntr&J 
AfricaL 

The United Nations Security Council has passed a resolution 1 2 on the activities of these groups in the DRC. 


1 The Commission’s report is UN document S/1998/581 

2 Resolution 1234 (1999) 
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The resolution provides^ that the Security Council: 

«Condemns the continuing activity of and support to all armed 
including the Ex^Rwandase Armed,forces, Interahamwe, and 
Democratic Republic of Congo. » 

The tlireats to Rwanda’s security date back to 1994. After killing more than a million Rwandans* the genocidal 
forces fled to the then Zaire. The ex-FAR begun regrouping upon arrival in the refugee camps. The Intcrahamwe 
and other militia were remobilised and commenced military training. New combatants were recruited From 
residents of all the refugee camps. 

Human Rights Watch documented the activities of these armed groups. In May 1995, the Human Rights Watch 

••Arms Project 1 * produced a report^- which gave details of these groups, The report states: 

"A year after the genocide, the perpetrators of the Rwandan genu aide have rebuilt their 
military structure, largely in Zaire, and are rearming themselves in preparation for a violent 
return to Rwanda . Waging a campaign of terror and destabilisation against the new 
government in Kigali, they have vowed, in the words of one official of the former government, 
Col. Theoneste Bagosora, to "wage a war that will be long and full of dead people until the 
minority* Tutsi are finished and completely out of the country " Several members of the 
international community ... have aided and abetted (his effort through a combination of direct 
shipments of arms, facilitating such shipments from other sources, and providing other forms 
of military assistance, including training .. Acting with impunity>, these forces rule over the 
refugee population through intimidation and terror, effectively preventing the return of 
refugees to their homes in Rwanda , while inducting new recruits into the former Rwanda 
Armed Forces (FAR) and militias. Emboldened by the military assistance, including arms, 
they openly declared their intention to return to Rwanda and , in the words of one ex-FAR 
Commander, Col. Musonera, “ to kill all Tutsi who prevent us from returning ", Currently, 
the ex-FAR has an estimated troop strength of50.000 men over a dozen camps and has 
brought the militia more tightly under its control. " 


groups, 
others in the 


« 

The presence and activities of these groups, so close to Rwanda’s borders, represented a very serious threat to 
Rwanda’s survival. The Government of Rwanda protested time and again to the international community, 
pleading that the militarisation of the camps be brought to an end, but to no avail. At the end of 1996, Rwanda 
was compelled to move in to close the camps, liberate the refugee hostages and repatriate them back to Rwanda, 

The armed groups, which had been operating from the camps did not, for the most pan, return to Rwanda with 
the rest of the refugees. Together with a minority of civilian non-combatants, they moved further into the DRC, 
some even going as far as the Central African Republic, Congo Brazzaville and Angola. 

The aforementioned groups, in collaboration with some of the refugees who had been repatriated to Rwanda in 
1996 and 1997, launched a new insurgency against Rwanda jp (997 and 19985. However, the Government of 
Rwanda was able to put an end to this rebellion and the remnants of these insurgents moved back into the DRC. 

These insurgent groups have never been disarmed, nor have they abandoned their plans to wage war against 
Rwanda. At some point during their stay in the DRC, they were able to secure an agreement for asgigt&nce from 
President Kabila’s government, The Government of the DRC clandestinely started remobilising these 
combatants, retraining them and arming them to wage war against Rwanda once more. The Government of 
Rwanda raised these issues with the Government of the DRC on numerous occasions in 1997 and 199S, but the 

Government of the DRC paid no heed and continued with the process of preparing these groups rn resume war 
against Rwanda. 


The outbreak of conflict in the DRC in August 1998 offered these armed groups a golden opportunity to further 
3 Article 8. 

^ See the report. Arming with Impunity , published in May 1995 
5 See the study, Rwanda: The insurgency in the North West. Africa Rights (1998). 
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Then pian to invade Rwanda and continue sen on'He l 

of the army of the DRC government The Government of Rwmtd^h^Tc^H'fr" FA m n ° W make Up the backborle 
communicated to the Third Party under the Pretoria Agreement that the Ex' f! ,nW '! gcnc f’ which ir 
government anny number more than 40 000 Thev hav- h,-™ and 'nterahamwe In the DRC 

behalf of the DRC government with the promise ttohibeT^^ h witf ' Wea P ons - They fight on 

connict is resolved in favour of President Kabila’s government Since 1998^ m'f lf k atKi Whcn the curTent 
battles W,th these genocide! forces as Unrated by the over 6.000 ^ 

Armed Rwandese militia groups have been involved for some rime +j j. 
particularly in Congo Brazzaville, Angola, Burundi, Sudan and Cental Afric'mRcpubnc 00 ^"' 3 

ma^nre^anc^of peace and^^uH^'irTRwaiid^, 56 rE P resent an «'«mdy grave challenge to the 

security by armed groups op^r^ DRC S One of ^ U ? de ™ nrffd rhe chreat P° 3cd Co Panda’s 

that the Commission on Human Rights: 1 s res° utions on Rwanda 6 has expressly provided 

Article 14 


a. Takes note with concern the report of the International Commission of Inquin’ on the sale 

Pmen ‘ ° far ™ md re ‘ aled materiai in the a> eat Lak *s region of Central 


Article 1 5 


and undermine peace and stabilily in Rwanda and the region. “ ° " ° nc * ailve wt P“ct on human rights 

zttZS '. s ScZ“r«, ZTrz™'™ *» —* *• f 

POUK am ^ te'JJUu’ZS»”Tfc 


r. CRIMINAL GROUPS 

Zfrnbatmeand'thvcrnmVn t o fMlic^DRC*which*havelieneht °° T Rwa " da > Uganda and 
that the groups have bul.t a se.f nnan^ in the DRC; 

groups Win not disband voiuntarily even as the foreign 

The Government of Rwanda categorically denies that iarmeH fnernc , i -,l i l 

had any links whatsoever with any criminal groups. The Government of Rwand?^^^ 3 ^ I" the DRC have 

groups have operated in areas in WtliCh the RPA wac h?jc!<arl mi * ' * so d«nt$s that any criminal 

about the existence of these criminal groups in areas under'the coXoT’ofthe RPA =® I,era ' allegations 

of members of the alleged criminal groups The Government of Rwandfrhali*^' h . noI L tuni ' shed detai,s 

** m^ZSSrJSZ r,"„ 


See U\' Security Council Resolutions. 
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clear evidence of linkage to the RPA. 

1. ILLEGAL MINING AND TRADE rN MINERALS 

< 

f 

The report alleges that real long-term purpose of the military presence of Rwanda in the nnr w„ 
secure property’(. para 65); that the RJ>A has been involved in laree Sca minn, ,!,; ' 

Eastern DRC which have been under its control- that »h« doa - . C m activities in areas ol 

was to manage mining activities! para 15); that there are RPa units Tpe^disin”' *- Uty 

which remain in place and active in th<» thnurrK #.u A i pccialising in mining operations 

continue the mining a « RrSV ta ‘ eB- * 

command of RPA officers which are used to attLTsc\f help gro u ps who obstruct t , 

areas {'para*16)!' m,n8te Specific encmies and «° P™M. security around gold, co.tan and UtarnTd" rich 

The Government of Rwanda categorically denies the malicious imputation that its decision in sr-ndi™ p < 
troops to the Congo was motivated by economic considerations Neither the RPa as an in-rlmtin S an 

members ever engaged in mining activities during the period it'was based in toe DRC rlZ! "f T °J‘* 

DRC to^continu reP — Sa> ' * r T alise j" min, ' n S activities do not exist. No members of the RPA "emainT the 
DRC to continue mining activities as alleged or for any other purpose. remain in the 

The concent of the report is aimed at disrortin" the mission of rhf rap a rim dda * ,, 

commercial firm as the panel would have the world believe. The allegation that the RPA^i^a^comn ' 11 ° f 

onp.r.ll.lJp'lh°'rd^r“ny a h ” * b " “ 

<• REQUISITION OF PRIVATE PROPERTY FOR WAR EFFORT 

The report alleges that the RPA has requisitioned or looted private nronertv for its m mt«™ „ 

paras 90 and 92 ); that RPa forces have attacked and burnt vmLTTJw military campaign-^ 
Hutu groups or villages ( para 93); t0 se,ze coltnn mined by some 

The RPA has not requisitioned private property for the war effort a? rhe 

that RPA forces have attacked and destroyed villages in order to ste^l minerak h i re port. The allegations 
false. Instead, the RPa has worked tirelessly to orotecr rh? nAnnhtil m n 3 S belonging to the population are 

from marauding militia such as the Mai Mai arTother armed -roupstodudiT'iT Fv beloi ? s ' ns 

The RPA is widely acknowledged to be a very disciplined^ Interahiunwe. 

years is owed to its exemplary discipline. The report’s portraval of the RPA « •?’ . ^nlianc success over the 

the allegation that it has targeted Hutu communities in the DRC to deprive them of their Drcmertv ^ and , 
reflects the panel s prejudice and attempts to incite ethnic hatred. P perty is untrue and 


VI. POST- WITHDRAWAL ECONOMIC CONTROL MECHANISMS 


The report alleges that in an attempt to retain economic control ofarenc nfrh. num r. 

of its troops, the Government of Rwanda, „ ke Zimbabwe „ d “ha*So^d -” e"' 

maintaining the mechanisms for revenue oenerarion m 9 nv nfwhi w « . ' h * adopted strategies for 

that Rwanda has rep,need Congolese directors orpaCITJ^ 

ensure continuing revenue from water, power and transportation facilities (para 15 ). S 

Rwanda do„ n„, ta.X|1^“ 

DRC. No Rwandans have been appointed to replace Con^dse mannleTs^s^& T enterpr,se5 in thc 
Government of Rwanda challenges the authors of the report to name fven a single P wanT ^ ntLrpr,Sc:> ' The 
hasf^ appointed to such positions and the public entases 
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1 ^PLACEMENT OF LOCAL CONGOLESE CURRENCY WITH THE RWANDAN FRANC 
'SZttSgXToZuZ X Ced the ,OC3 ' CUrrency Wkh ,he *«* <« —s former* 

DRC ” hm *• ™ «* 

asyjgsas^ jezszszs ?* 

Congolese businessmen and the population at large want Rwandan r.^ m , er rorces ’ as 

fro m Rwanda. The use of Rwand'Jcurrency aSo^heTpTavoTd the r ™° f8 °° dS 
In any event the use of Rwandan currency should not be interpreted as Ifn™f' h Congolese currency. 

United States Dollar for example is widefy used across the whofc ofThc DRC The oLnetT” 1 ° f the t DRC 
as an indication that the United States is exploiting the rnnan T"w r , P 5 1101 mter P ret<5 d this 

- -•«*—«—» sswSffleE £%:!£cizx;zr° h ° w 

I. ALLEGA-nONS RELATING TO A CONTINUING MILITARY PRESENCE OF THE RPA IN THE 

In r 7° rl ? 3 K eS f3lSe an , d unfounded ^'legations that the withdrawal or Rwandan Croons from the 
DRC has only been partial (para 16); that that there are RPA which s,re.u»i; < V ;„ l „ P ,rom . thc 
which remain in place and active in the DRC *u l ! s I )ecia '*sc m mining operations 

continue the mining activ"^iticsuild" a-- «ni,onns and intend to 

an operation to obtain a laree number of mn JtZTL. X h f theRpA has recently undertaken 

ROD C° C ° n h tinUC *° be stationed at strategically important in'the ?n7heDRC ("par^isv'' hl?th° 

RCD-Coma has re-organised its army, the ANC, to accommodate large numbers of RPA 1 ^ 

significant number of RPA will be integrated into the ANC ( Para 16 ) th at n ost of the AV r * 

have RFA leadership. 1 h ac most ot thc AINC forces still 

The report's allegations that Rwanda left or has subsequently returned any of its soldiers in the DRC i, 

completely false. Rwanda withdrew all its troops from the DRC The wiThdra^ni o a 

conducted in broad daylight, in the presence and under th! supervision of theit d P^? d | • , 

United Nations Secretary General) as well as representatives of the DRC Government“RfS ?\Th V 
iroops who were withdrawn from the DRC was 23 400 The withdrawal i * ‘ Th . C tota number 

* * 

sr,r 

integrated into the ANC. ' * memb ers Of the RPA who have stayed over in the DRC or bee, 

The withdrawal of the RPA from the DRC was carried out in the nr-, , 

■«ro„ ,™ P i„ C d ton, mo „ "p. T h ”‘,"S*“ , toi S'“e,ta‘ 
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to continue investigations after Rwanda started its withdrawal from the DRC. in the circumstances the 
contradiction between MONUC and the panel as to whether or nor Rwanda has completely withdrawn from the 
DRC can only be an indication of the panel’s obvious bias against Rwanda. It is also an indication of the fact 
that the panel has been manipulated by some interests hostile to Rwanda. 

r 

i 

The withdrawal of the RPA from the DRC was a victory that caught Rwanda’s critics and foes by surprise. This 
is precisely why the enemies of Rwanda want to make the world believe that Rwandan soldiers are still in the 
DRC disguised in civilian clothes as businessmen. The malicious allegations that the RPa still has some 
presence in the Congo are politically motivated, designed to discredit Rwanda’s stand that its army was in the 
DRC on account of genuine and legitimate security concerns. These allegations are also intended to undermine 
the on-going peace process in the Great Lakes Region 


I. INVOLUNTARY REPARTR1ATION Of CONGLOSE REFUGEES 

The report alleges that Rwandan officials have repatriated to (North Kivu hundreds of Tutsi refugees in 
Rwanda, allegedly as part of a new tactic for maintaining Rwanda’s presence in the DRC: 

The Government of Rwanda denies that any Congolese refugees have been repatriated to the DRC against rheir 
Will. The repatriation of Congolese refugees from Rwanda was a result of the success of the RPA in the 
promotion of inter-ethnic harmony and the pacification of areas of eastern DRC where the RPA was operating. 
The return of the Congolese refugees of Rwanda ethnicity to the DRC was initiated by other Congolese 
communities who invited and encouraged them to return and mobilised the necessary resources to finance the 
repatriation. The refugees who have returned to the DRC departed of their own free will. Those refugees who did 
not wish to return to the DRC are free to stay in Rwanda. 

Admittedly the Government of Rwanda has not objected to the return of refugees who wish to go back to 
Congo. Congo is their motherland. Some extremist Congolese would wish to deny these ethnic Rwandese of 
their citizenship and advocate for their stay in Rwanda. These refugees came to Rwanda fleeing the (nterahamwe 
and ex-Far. The fnterahamvve, ex-Far and Congolese extremists should not, under any circumstances, be 
permitted to succeed in displacing these Congolese citizens permanently and rendering them stateless 


l. USE OF FORCED LABOUR 

The report alleges that a variety of forced labour regimes have been found at sites which have allegedly 
been managed by the so-called RPA mining detaches, some for eoltau collection, some for transport, 
others for domestic services. The report says that there are many accounts reporting widespread use of 
prisoners imported from Rwanda who work as indentured labour (para 76). The report further atleoes 
that in areas which have been under the control of the RPA, children have become instruments of war 
forced to work in the mines and conscripted into the armed forces (para 94); that with minor exceptions’ 
the objective or military activities of Rwanda in the DRC was to secure access to mi rt ing sior to ensure 
the supply at captive labour (para 93);. 

The allegation that the RPA has transported prisoners to the DRC to work in the mines is not only baseless and 
unfounded, but malicious. All detention centres of Rwanda are open to the International Committee of the 
^ross. Tne iLKb visits and registers each of these prisoners each month. Prisoners can only be removed from 
prisoners on the written authority of a prosecutor. It would be impossible to remove any prisoners from these 
detention centres wirhout the knowledge of the ICRC. Prisoners are visited by members of their families several 
times every week. In the circumstances, the disappearance of prisoners from Rwanda’s prisons could never be 
kept 3 secret. The report’s allegation* that RPa imported prisoners to work in the mines in the DRC is an 
insult to both the people of Rwanda and members of the international community at large The report's attempt 
to portray Rwanda as a lawless country where prisoners can secretly be taken out of prison and take to work a/ 
forced labourers in another country is very only absurd. The Government of Rwanda challenges the authors of 
rhe report to identify by name a single prisoner who has been taken from a detention centre to work in the mines 
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in the DRC. 


Similarly, the Government of Rwanda denies that its army has forced children 
work m any mines against their will. ?, 


or indeed 


any other people to 


1 UNDERMINING THE ECONOMY OF DRC 

Ja^/mDRc’^M- the RPA . has sc,lemed t0 seize control of the economy of Kisangani and others areas of 
eastern DRC sell mg consumer Kerns at attractive prices and that this has led to the collapse, of local industrv 
such as Che textile factory and palm oil production (paras 86, 87). T ^ > 

The Government of Rwanda denies that the RPA is involved in the supply of consumer goods to the 
population of eastern DRC. The supply of consumer goods is done by private businessman most of 
whom arc Congolese. The supply or such goods is also open to all businessmen 

th , e S - Uge< i Sti0n tha 7 he su PP'y of consumer goods to the community at reasonable prices is 

as rlr 1 ,'rhfrh “ ' S 0 f f t COUS ‘ < l 0 n ! U T erS W ° Uld be t,,e beit j u<J “ cs as to what is in their best interest 
as far as rhf> rhoicc of goods on which they wish to spend their money is concerned. 

,L h nnml a ‘,?" ‘T, Rwa " da ls * chemi "8 10 des,r °y Congo’s economy is ridiculous since the economy of 

of the DRC hX e nor°h! „ro J"*,* int ° * he Con g°- The **i»l problems and economic collapse 
nRrh^m^ h b h ° f Rwanda s fnakmg. The exploitation and plunder of the resources of the 

DRC begun more than a century ago when King Leopold acquired the Congo as his personal state 

zenith d*** thr "" gh Period of colonization and the long reign of Mobutu and has reached Its 

zenith during the Kabilas s presidency. The report’s attempt to blame Rwanda for Congo’s current 

Ol nSr h ,H ,S f an lntereat,n S aod dramatic turn of events whereby the very societies which have | on o 

hT m 6 ng0 a " " UrtUr * a tl,e successive dictators who facilitated the plunder are turnin- ° 
around to blame innocent Rwanda 1 rnm ? 


XI 


CONCLUSION 


The report of the previous panel was a collection of many faise and baseless allegations The Government of 

M W 0 an 1l4 e |% nd |^ th ° Se SP f Clf l C all , Cg f'° nS (paragra P hs 33 ’ 37 ’ 38 * 55 , 58, (50, 61, 64, 68 76, 77 83 84 f 
;. ° ~ ! l4 [ 196 7 19 l 7 [° aamc a few > ^ takes note that the current panel has not dared repeat any of Che specific 

allegations to which the Government of Rwanda drew attention. ^ ^ 

pUL^orrlTha^fnileH ^ C ° mpited the L CUrrent re P°« d ‘ d "or learn from the mistakes of its 

predecessors and has faded to address the short comings which led to the rejection of the previous report. 

The Government of Rwanda would like to point out the following fundamental shortcomings of the report. 

1. The report is a result of an unprofessional, prejudiced process or investigation 

As already indicated in the introduction to this rebuttal, the report is biased ooorlv researched ,„d Hioi 
grossly unprofessional conduct on the part of its authors Nothing illustrates he lark nf r d l P ^ 
prejudice pn the pan of the members of the panel than the report’s views on the naurinfthl lft'2 ^ 
posed to Rwanda by the presence of Interahamwe and the Ex-FAR ; n the DRC The f-.nriir.ocfr treats 

well-known facts about the presence and activities of the Ex-Far and Interahamwein the DRC ^ 


t go , ^ s taLt r™ Cio r \„„ 

people Sr. Rwanda fro'm thl'r confinued aScks 7* *f AR pre “? 

shamelessly suggest that the presence of Rwanda in the DRC was morivswT u* bhouid have audacity to 

A n J y h^ U r f o^ V . a EK-PAR Z?ZZ7: y °J V fT 0f the 1994 R ' w,anda sen«we 

international community to addrelsle pmblems created byTe^Uce^ the 
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1 The report deliberately ignores the history and gives a distorted picture of the dynamics of 
trade Jinks in the Great Lakes Region 

There are trade exchanges between eastern DRC and many other countries, including Rwanda. As the report itself 
acknowledges, this trade benefits the people of Congo as much as it benefits the foreign businessmen who do 
trade m the DRC. Trade between Rwanda and Congo has been going on from time immemorial and the 

economic life of the Eastern DRC cannot be expected to be shut down because the central government does not 
control the area. 


1 The report fails to recognise the background to and implications of the rebellion in Eastern 

DRC 

Rwanda acknowledges that there is open and transparent trade between Rwanda and some area under the control 
of the RCD. The war in the DRC has now been going on for four years. The RCD is for nil intents and purposes 
the authority of government in eastern DRC. It is recognized as such by the Lusaka Peace Agreement to which 
the Government of Congo is a party. States and even the United Nations deal with and recognize it. The rebel 
administration is responsible for governing of this territory. They maintain security, provide social services, levy 
tax and regulate trade much as any Government anywhere else does. The notion that all business Going on in 
rebel controlled areas in accordance with the laws m force in that area is illegal does not make any sense. Neither 
would the cessation of economic activities between the eastern DRC and the rest of the world have been in the 
interest of the. population. 


1. The authors of the report have a flawed understanding oT ‘legitimacy 7 and c illegality* as 
legal concepts " *" 


In fulfilling its mandate to prepare a report on the "illegal Exploitation of the Natural Resources and other forms 
of Wealth of the Democratic Republic of Congo Government of Rwanda’, the panel should first and foremost 
have addressed the issue as to which business transactions are legal and which are illegal. 

What constitutes legal and illegal exploitation of natural resources is a legal matter. The report disregards the 
applicable treaties and conventions and does not make any attempt to explain the legal basis for categorising 
business carried out in eastern DRC a! illegal. ® 


1 The re P ort ^ds lo take into account the provisions of bilateral and multilateral treaties to 
which both Rwanda and the DRC are parties 

Trade between Rwanda and the DRC is permitted by the laws of and bilateral and multilateral agreements 
berween our respective countries. 


In hght or the above facts, it is inconceivable that a panel established by the United Nations Security Council 

y T SUO \ hat Rwilr,da dw ,,vt r<a< ~ c a,, y threats to her security from the DRC. As the insurgency of 
1997 and 1993 showed, these groups have the capacity to wreak havoc and instability in Rwanda and the entire 
region. 

I . The report promotes the ideology of genocide. 

One of the most positive results of the deployment of the RFa in the DRC has been the restoration of 
ethmc harmony and the pacification of areas of eastern DRC where inter ethnic violence was previously 
the order of the day. The authors of the report deliberately covered- up this positive development and 
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instead sought to highlight and emphasis potentml for ethnic divisions. 

The most shacking aspect of the report is the attempt by the panel tg create the Hutu/ 

and to incite the Banyarwancfa population notJOnly in Rwanda but also in the r d * ch ? tom >' 

violence. The allegation of abandonment of Hutu members of the RPA in the PRC (para 16V of g coere° 

The Government of Rwanda requests the UN Secretary General to seek an r 

t e members ot the panel and to take the necessary measures to avert any adverse consequences that r ° m 

might result from the irresponsible report of the members of the panel. * ’ 0 "sequences that 

In View Of fhe fundamental shortcomings of the report enumerated above, the Government or Rwanda is 
Of the opinion that the report is not worthy or the serious consideration or an or<ra,i such as the Se^urit! 

Council. The acceptance of such a prejudiced and grossly unprofessional reportby the Security Council 
would no doubt tarnish the Security Council’s image. y y Coun, - ,l 

The Government of Rwanda recommends that the Security Council rejects the report in its entirety. 
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Reaction No. 57 
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Reaction No. 58 


OFFICIAL .RESPONSE OF THE GOVERNMENT OF THE REPUBLIC O F 
ZIMBABWE YO ACCUSATIONS LEVELLED AGAINST ITSELF AND ITS 

AND FXJNCTIONARTES IN THE FINAL 
REPORT O F THE UNITED NATIONS PANEL OF EXPERTS ONTHE 
ILLEGA L EXPLOITATION OF THE NATURAL RESOURCES AND OT HER 
EQRMS OF WEALTH OF THE DEMOCRATIC REPUBLIC OFCONGO 


.Mr President, 

The Government of the Republic of Zimbabwe presents its compliments to the United 
Nations Security Council and has the honour to respond to allocutions levelled against 
itself and some of its functionaries in the Final Report of the United Nations (UN) Panel 
of Experts on the Illegal Exploitation of the Natural Resources and Other Forms of 
Wealth of the Democratic Republic of Congo (DRC) (S/2002/1 146), tabled before the 
United Nations Security Council (UNSC) on 15 October 2002, and the resultant UNSC 
Resolution 1457 (2003), adopted on 24 January 2003. 


We wish to begin by congratulating the Government of the Republic of Mexico for 
assuming the Presidency during these very trying times in the international intercourse of 
national states. In this regard, it is our sincere hope that under your able stewardship, the 
UNSC will be able to uphold the long established UN traditions of truth, veracity and 
impartiality on all matters that arc presently before it, not least this important matter of 
the illegal exploitation of the natural resources of the DRC, thus preserving the integrity 
of the organisation. " " 

Mr President, 


The Republic of Zimbabwe notes with grave concern that the Panel of Experts that 
produced the Final Report elected to ignore our previous repeated submissions and 
similar public pronouncements at all levels of the DRC Government regarding the 
transparency and legality of Zimbabwe's involvement in the DRC in all spheres of 
activity, be they military, diplomatic, political, economic or sociocultural, to both 
implicitly and explicitly accuse the Government of Zimbabwe and a number of its named 
functionaries as being the chief culprits in the activities that were under investigation. It 

is lamentable that the UNSC, through Resolution 1457 (2003), accepted that Final Report 
without amendment. 

W<s beg your indulgence, Mr President, if wc mighi appear to be talcing this august 
Council too far back down memory lane, but this historical background is necessary for a 
full understanding and appreciation of the official position of the Republic of Zimbabwe 
on the matter that is at issue. This Council would have it on record that Zimbabwe, 
cathouch not implicated, participated in the debate on the groundbreaking Interim Report 
of the Panel of Experts on 3 May 2001. On 14 December 2001, In reaction to allegations* 
levelled In the Addendum to that Interim Report tabled before this Council on 13 


544 



S/2002/1146/Add. 1 


November 2001 , Zimbabwe, through Honourable Dr 1SG Mudenge, the Minister of 
Foreign Affairs, characterised the Addendum as a “hurriedly drawn Zimbabwe-bashinc 
pamphlet.” He went on to lay bare, before this august Council, not only what Zimbabwe 
saw as ratal flaws in the composition of the Panel, its methodologies of inquiry, and its 
deliberate manipulation of the mandate to suit an uitorior agenda, but also the 

unquestionable legitimacy of Zimbabwe’s military, economic, political and socio-cuitural 
relations with the DRC, 

Zimbabwe, on 5 November 2002, once again took part in the UNSC debate on the Final 
Report (S/2Q02/.1146), tabled on 15 October 2002. On that occasion, we reminded the 
Counoil that the Final Report, by the Panel's own unfortunate admission, had followed 
the tradition of the Addendum in its insistent Zimbabwe-bashing enterprise atnd 
consequently, the observations and comments that we had made in reaction to the 
Addendum on 14 December 2001 remained pertinent, even though the Final Report had 

shifted the focus of the enquiry from States to individuals. It follows that all our previous 
reaponacs, which the Panel© that prepared die Addendum and the present Final Report 
elected to ignore, remain valid and pertinent 10 the present response. The following 

considerations, Mr President, underpin Zimbabwe’s official position on the matter that is 
before this august Council. 

• The composition, methodologies and investigative parameters of the UN Panels 
of Experts that prepared the Addendum and this Final Report reneged from the 
original XJNSC mandate. This is why both the subsequent Reports have 
demonstrably failed^ to adhere to the precedent, substance and focus of the first 
Interim Report. This deviation undermines the good intentions of the inquiry, 
erodes the UN s well-established tenets of impartiality, truthfulness and veracity, 
and might bring both the Panellists and the UN into disrepute. 

• The conclusions reached by the ‘Panels of Experts’ that succeeded the initial one, 
which produced the Interim Report, suggest that they deliberately, for it cannot be 
otherwise, ignored the repeated submissions of both the Governments of 
Zimbabwe and the DRC to the various stages of the inquiry. 

• There is no citable precedent or statute of International Law to preclude both the 
DRC and Zimbabwe, being legitimate, sovereign and independent states, as well 
as members of the United Nations, from exercising their sovereign prerogative to 
mvoke relevant statutes of International Law for self-defence when aggressed. 
Similarly, there are no statutes or obligations that may curtail the rwo 
Governments, as sovereign and legitimate corporate personalities, to negotiate 
and conclude bilateral and multilateral agreements between themselves or with 
other states and non-state institutions for the purpose of regulating any bilateral 

activity, be it military, economic, social or political. It follows, therefore, that the 
conclusions of both the Addendum and the present Final Report on Zimbabwe's 
bilateral economic and military activities with the DRC represented a flagrant 
manipulation of International Law in order to criminalise the sovereign and 
legitimate bilateral relations of the two countries. 
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Mr President, 


With this response, the Government of the Republic of Zimbabwe fulfils its obligation at 
International Law » accordance with the UN Charter, in view of the relevant operative 
ST**? of Resolution 145? (2003) We are particularly encouraged by the provision 
that requires the President to publish this response by 15 April 2003. in the hope that this 
present* an opportunity for the world to beer and understand Zimbabwe's ofl£ 
portion before it is subjected to the dexterous sleight of hand of this, with all due respect 
to the Secretary General, clearly partisan ‘Panel of Experts’. V 

We wish to place it on record, before this august Council, that Zimbabwe is a victim of a 
sustained, ruthless wad unrelenting multi-pronged campaign by die present Labour 
Government of the United Kingdom of Great Britain and Northern Ireland, under Tony 
Blair, to denigrate Zimbabwe and demonise Its ruling political leadership. The bigger 

Jcampaign ,8 to remove the present legitimate and constitutional 
iTu f r \ Gabriel Mu S abe ^ “y means, including 
RcfoimProE^!i^« eS ’ ^ Underlying aim of defeating or reversing the current Land 

the onset of this campaign coincided, from a historical perspective, with Zimbabwe's 
military intervention in the DRC from 19 August 1998 and the beginning of the ‘fast 

RrttL P h“ !e ° f ? mbabW 5 S Land Rfilbrm Programme in 2000. As a result, Mr President, 
Britain has made no effort to conceal Its malicious hand behind the declared and 

San0U ^ S . tha !' Britein iwclf - thc United States of America. Australia. Canada 
And the European Union have unilaterally imposed on Zimbabwe. 

Mr President, 

In this response, we call a spade a spade, and not a digging tool. Our bilateral quarrel 

1 “tk 1110 ^ WC bolleve t0 be at thc COfe of deviance of this Panel, is beyond 
plomacy. Therefore, If we may sound undiplomatic, we beg the indulgence of tine 

and . thc Prc3idcllcy t0 bcar with Zimbabwe. The Republic of 
^ b °“ rs n ° mten 5* on . nor does it make any nuance at undermining the 

Go^^Mrif‘ 7 ^ ITl 21 h f, nd 0r the 1n «8»lty of the UN. In the same vein, thc 
Government of Zimbabwe equally does not condone and will act against any prima facie 

b^ rh',t f a t°h rUP ”i° r CM “ inaii1 y involving any of its officials or ftmotionarief However 
5*,?“ f , il m f; y * il , e I t l uall >' 8° es wiihout saying that Zimbabwe reserves the sovereign 

L T tC> the integrity, truth, veracity and impartiality of «, 

manipulates and oversteps its mandate for the palpable ulterior 

Cr T^ 1Skl ur hC l c ^ tijnatc bi,atcraJ relations of the Republic 

SSfrr? ^ l mOCr f^ * epubho of Con SO «nd, more pertinently, to conscript 
the UNSC to inadvertently meddle In thc internal pollrirs of the Republic of Zimbabwe. 

zfmhoh«». n h Ver ^ OS * tbe ^ act i* 1 e Y B s of our international detractors, 

Zimbabwe has committed two cardinal sins for which It Is either already being punished 
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or is being set up for greaier punishment. First, as President Bush of the USA clarified in 
a recent anti-Zimbabwe address, Zimbabwe’s policies infringe US foreign policy. With 
the benefit of hindsight, and since Mr Bush did not specify those Zimbabwe policies that 
the USA perceived as threatening its foreign policy, we could not help concluding that 
our involvement in the DRC could explain the anti-Zimbabwe stance of die US. Second, 
our current Land Reform Programme is unacceptable to the Blair Government that 
religiously believes in white supremacy. The moral arguments of our detractors ignore 
two important facts. First, the Land Reform Programme is redressing a British colonial 

legacy whore a mere 4100 white citizens owned over 70% of the best national arable 
Mud, in a country of over 14 million blacks. Second, the Supreme Court of Zimbabwe has 
since ruled ihe Land Reform Programme io be legal and constitutional. 

Since this Blair Government has set a world record of losing nearly all its diplomatic 
battles a gains t Zimbabwe over the Land Issue, be it in the Commonwealth, the Non 

Aligned Movement, the African Union, the Southern African Development Co mm unity, 
and oven the International Bar Association and the International Human Rights 
Association, wc were always aware that it would only be a question of time and 
opportunity before Mr Blair took his dirty undeclared war against Zimbabwe to the 
august councils of the UN. We were, therefore, not surprised, and take this opportunity to 
protest and deplore in the strongest terms, that a * Panel of Experts’ that was supposed to 
act on the mandate of this august Council in addressing Lhe serious concerns raised by the 
DRC about the looting of its resources by the invading forces of Rwanda, Uganda and 
Burundi, was hijacked by the UK and its allies. Consequently, the Panel ceased to serve 
the interests of the DRC, which was and remains the complainant in this case, and came 
up with judgements and findings that fit the Imperial interests of the British Government. 
If the UNSC accepts the findings of this Panel, therefore, they would be falling into the 
trap of the hijackers and so, inadvertently endorse British policy on Zimbabwe, 

The manipulative hand of the British Government was evident long before the Jife of this 
'Panel 7 . This Council would recall that from July 1998, the international community, 
including the UN, failed to come to the assistance of the DRC despite the repeated 
presentation of compelling evidence proving the aggressive invasion and violation of the 
territorial integrity of that country by Rwanda, Uganda and Burundi. Instead, the matter 
was obfuscated and international attention focussed, not on questioning the legitimacy of 
the military invasion and compelling the aggressor states to cease their aggression, but on 
rubbishing and vilifying the Government of Zimbabwe, which had responded to the 
DRC s request for assistance, a right it has at International Law. Regrettably, while the 
international community was procrastinating and misdirecting its focus towards vilifying 
Zimbabwe, the invaders were plundering, pillaging and wasting the resources of the 
DRC. Zimbabwe, therefore, only cautiously applauded this uugust Council’s belated 
recognition of the fact of the invasion and legitimacy of our intervention through 
Resolutions 1234 (1999) and 1304 (2000), because we knew all too well that our 
detractors would be aggrieved end would scarcely rest until they came up with new forms 
of attack. Tins is why we have always questioned the capacity of this ‘Expert Panel 7 to 
adhere to its mandate, the logic of changing the Panel after the presentation of the 
Preliminary Report, the cvcr-ohanging Panels’ conception of ‘legal and illegal 
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exploitation', as well as their legendarily palpable sleight of mind with very misleading 
stereotyped paradigms of inquiry. 

And our fears have been vindicated. For it is quite clear from this ‘Final Report’ that the 
Panel of Expens* has usurped from the DRC, the position of complainant in the illegal 
exploitation of the resources of that country, compelling even the DRC itself to stand in 
the dock accused of illegal exploitation of its own resources. But if the DRC cannot 
exercise sovereignty over Its own resources, who will? The plot is, therefore, quite Clear - 
to accept that the DRC has the legitimate right to exploit resources found on its own soil 
is to accept that Zimbabwe’s commercial activities in that country, in partnership with the 
Government of the DRC, were legal. This the British cannot accept, hence this Panel's 
decision to ignore the voice of the DRC. especially when it says its agreements with 
Zimbabwe were legal in terms of DRC law. We, therefore, submit that the UN should 
acknowledge that the Panel was hijacked by Britain as a way of attacking Zimbabwe’s 
land reform programme. 

Mr President, 

It is necessary to restate the substantive operative provisions in the original mandate of 
the Panel of Experts, as well as the terms of reference that were subsequently set far the 
Addendum, in order to bring into perspective elements of bias, selective interpretation 
and application, as well as the very high probability of intrigue, that now permeate the 
Final Report* The mandate and terms of reference were given in the UNSC Presidents 
Statements S/PRST/2000/20 of 2 June 2Q00 and S/PRST/2001/13 of 3 May 2001, 
respectively. The following are noteworthy: 

• The original mandate was issued in response to complaints that were tabled by the 
Permanent Representative of the DRC Government to the UNSC in letters to its 
President dated 26 April 2000 (S/2000/362) and 1 June 2000 (S/2000/515). As a 
result the Panel of Experts was required to follow up on reports and eolicct 
information on all activities of illegal exploitation of natural resources and other 
forms of wealth of the Democratic Republic of the Congo, including in violation 
of the sovereijpty of that country; to research and analyse the links between the 
exploitation of the natural resources and other forms of wealth in the Democratic 
Republic of the Congo and the continuation of the conflict; and to revert to the 
Counoil with recommendations within six months. 

• The UNSC stressed that the Panel should visit various countries of the region, 
make contacts with diplomatic missions in the capitals concerned and, if 
necessary, visit other relevant oountrics, 

• The UNSC further requested the UNSG to appoint the members of the Panel, in 
consti tatttm with the UNSC, on the basis of the candidates’ professional 

^P** 1 *^ and knowledge of the sub-region. It further stipulated that 
the Chairperson of the Panel should be an eminent personality, with the necessary 
experience. In his letter of 31 July 2000 (S/2000/796) to the President of the 
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UNSC, the UNSCJ duly defended his choice of Mme Saliulou Ba-'N’Dow (Coxe 
d’Ivoire) to chair the panel, comprising Francis Ekoko (Cameroon), Mel Holt 
(USA). Henri Mairc (Switzerland) and Mouatapha Tall (Senegal). 

« That original Panel took time to define, within its given mandate, an appropriate 
and applicable methodological framework, the spatial and substantive parameters 
of its inquiry, as well as the key concepts of ‘illegality’ and 1 exploitation' before 
jumping into any stereotyped conclusions or delving into substantive matters. It 
appropriately interpreted 'illegality*, in the mandate, us suggesting dial unly the 
non-invited torces and their nationals would be possessed of the motive, means 
and opportunity, at International Law and in terms of the Municipal Law of the 

DRC, to carryout illegal activities in the DRC. 


• Regarding respect for the existing regulatory framework in the country or territory 
where the illicit operations were alleged to be taking place, the Pane) deemed 
‘illegality* to be the carrying out of any activity in violation of an existing body 
of reguladona as eat by the authorities that arc exerting effective power over a 
given area. It is necessary to stress, here, that the Original Panel never hinted at or 
attempted to equate the legal status of the rebel administrations in the occupied 

with that of tho DRC Government. It follows that the applicable body of 
statutes in both the occupied and Government areas is the Municipal Law of the 
DRC and that the current, sovereign and legitimate Government of the DRC is the 
sole competent authority to administer and enforce that law within Ihe national 
territory of the DRC, as defined by its international boundaries. This is in spite of 
the current circumstances of armed rebellion, aggression and occupation,, which 
prevent the Government from effectively exercising that authority over the 
occupied areas. This point, unfortunately, seems to have evaded the "expertise 1 of 
the new Panda that prepared the Addendum and the Final Report. 

• The original Pane] defined "exploitation*, for purposes of Its Inquiry, as 
encompassing all activities that enable actors and stakeholders to engage in 
business in first, secondary and tertiary sectors in relation to DRC natural 
resources and other forms of wealth. This broad inteipretation enabled the Panel 
to look into extraction, production, commercialisation and exports of natural 
resources and other services such as transport and finance. 

• The original Panel also considered dll business activities conducted in violation of 
International Law to be illegal. These included forced monopoly in trading, the 
unilateral fixing of the prices of products by the buyer, the confiscating or looting 
01 products from farmers, and the use of militaries in various zones to protoot 
some interests or to create a situation of monopoly. The Panel then went on to 
shape us inquiry by utilising ail the aforementioned elements of illegality in a 

complementary manner, and refusing to be exclusive or to focus on any one single 
element at the exclusion of the others 
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Anrii^nm l y ’ ti Im f nm P roduced by that first Panel, presented on 12 

April 200), appropriately indicted Uganda. Burundi and Rwanda and the DRC 

rebel groups on both the invasion of the DRC and die Illegal exploitation of 
punitivesanefions CCS ^ thC occup * cd arcas - and requested the UNSC to consider 

Mr President* 

This Council would recall that the debate that followed the presentation Of the interim 
Report culminated in the extension of the original mandate for an extra three months, for 
the purpose of producing on Addendum to that Report. The additional terms of reference 
included an update on the relevant data and analysis of further information, including as 
pointed out in the action plan submitted by the Panel to t)ic Security Council: finding 
relevant information on the activities of countries and other actors for which necessary 
quantity and quality of data were not made available earlier: a response, based as far as 

S ;; C .u n con ' obor f rt = d evidence, to the comments and reactions of the States and actors 
Crted in the report of the Panel; an evaluation of the situation at the end of the extension 

of the mandate of the Panel, and of its conclusions, assessing whether progress has been 
made on the issues, which come under the responsibility of the Panel. Zimbabwe had 
absolutely no quarrel with that mandate. 

Our problems began when, except for the operative experts from USA, Switzerland and 
Senegal, who had been part of the original Panel, the Chairperson and the other senior 
member of the original Panel, from Cote d'Ivoire and Cameroon, respectively were 
mopped from the Panel that then produced the Addendum. They were replaced with an 
Egyptian Chairman and a Pakistani understudy, so that the new Panel was composed of 
Ambassador Mahmoud Kassem (Egypt). Chairman; Brigadier General (Ret.) Mujahid 
Alain (Pakistan); Mcl Holt (United States of America); Henri Muire (Switzerland); and 
Moustapha Tail (Senegal). This Panel was changed, again, for purposes of producing the 

Kassem (Egypt) as its Chairman. 
Jun Freedman (Canada), Mcl licit (USA), Bruno Schiemsk (Belgium), and Moustapha 

1 all (benegal), including two part-time technical advisors. The latter were Gilbert Barthe 

(Switzerland) and Patrick Smith (UK) (See Page 5 of Final Report). It is important to 

underline that whereas the ongmal Panel had conducted its business with a high degree of 

professionalism, impartiality and transparency, these new Panels struck off at a tangent 
from those high standards. ° 

Mr President, 

This august Council has not been honoured with any explanation as to why the original 
and had to be changed for purposes of producing the Addendum, and again for 
purposes of producing the Final Report. We. indeed, make this observation with ail due 

"? “Tt*. r “ luctance - Bt 6« at risk of being seen to be questioning the 

the United Nations .Secretary General, the integrity nf the Panellists 
_ . ’ Wf ' f 5 credibility of the United Nations Security Council as the 

convening authority, because these changes marked the point where the inquiry lost its 
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Zi^hahw!^ o al lowcd . itsel f ™ bc transformed into a Zimbabwe-bashJng weapon 
“ * V, ° ,,n ’ °* ch "®"- h “ *• , lE h, ,o dlTJTn 

It is our view that precisely because of the original Panel’s refusal to exclusively or 

“",!! ! ap ? y any j?fl t °[ lhe mandate ™ d die foregoing definitions of illegality and 
’ ‘V s n »t difficult to see why the Interim Rcpon indicted the uninvited femes 
I d Rwa ^ U *" d * °“ d Burundi, along with their rcbcl prS inside 

. ,, D j C - B y contrast, it is equally easy to see why, unless it is accented that the 
Addendum and the present Final Report were determined to justify an injustice no other 

nfnrie« ° n °° Ul ? ,aad My Crediblc Panci instead, exonerate die 

* ** «C. - the 

would recall that the Addendum readily indicted Zimbabwe and 

r b : d U tr n r^":r" * nd . u *»? da ‘ 1 7 *« Final «**»** stuck to that tradition ami 
£ 22 , * \f c T f *£“* Z ' mbabwe - 0,1 ve «y flnnsy circumstantial and 

JWI^J^p ~ b ^ °“ faimIlar barroom and opposition gossip. By so doing, the 
Panels of Experts negated the focus and substance of the original Interim Rcoort and 

AddcS^^llho ^, 71 ed its conclusions. To achieve this, the Panel that prepared the 
£££“ 2 ? ^ Cra n y “f se,ecti vely interpreted the mandate, goring the 
SfaS ofoi S , explm lat i 0n feat wcrc madc in tfac first Rcpon ^ nd> in 8 slead 

5“ “-S' s ss r% rs rsss 

fundamental aspects, such as the link between respect for the sovereientv territorial 

inSr^rr of tbe DRc ’ 38 weu « ^ 

inv«d^H d Law ’ the established facts that Uganda, Rwanda and Burundi, indeed 
of resources ** ^ ” ftrVCIIt ilk « B * exploitation 

SL?H dd ^ dU ?v PW1 ^ Bda ? ittcd that ’ duc timc constraints, its members largely worked 
SSStaS L" ?T b0l 7f S . hUmble 8Ubmis8ion ^at this modus operand! pLyed 
SdLTlS d d h imp r 0f , JtS flawcd “position upon the outcome It 

Imariet P^llisTm “ V ^ right ,0 3Uspcct undcr circumstances, for the 
acenda that h d a " d ,m P? se hls cowlt «y’s now familiar sinister national 

coHanse and £ d ^f d to t f!; lmer Zimbabwe’s Land Reform, cause its economy to 
“ bv timnlv^ ° f Government, upon the Senegalese, Pak.stan, and EgSiun 

dss^f the S %ZT£ *° bC 018 of continuity and experience fe the 

S^( 2 u^S; Z K b ^ b ir T r ° tb,s kf,,d of bttrlgue, Mr President. This 
g uncii may be interested to know, by way of illustration that 

Co^^ a Election Observer Mission' Repor/fts, p„,„„ mJS JTO 

of the h“ h r ng bt f? flawed ’ unfreemd unfair, and, which is at the centre 

mi? a nd thL^r« ?’' fltr ' ,te b r**’~ tha of President Mugabcs 

Mdecl^ AuTSm BririTh TV° “ 016 basIs ** tho declared and 

written at the British Hinh P ’ ^ nadlan ' al i d sanct i Dns against Zimbabwe, was 
wnwn at the British High Commission in Harare before the election. 
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Mr President, 

The real intrigue of this whole saga lies in that, with all the wealth of expertise that it 

oaJted^fttrick 01 Wh **1 Pan f- °u EXPC1 H’ saw h bcfmin S to sc « d a British national 
^i~_r u k Smith ’ who ts listed as a Technical Advisor’ to the Panel in the Final 

p n, to Harare for the Zimbabwe pan of the investigation. Predictably, this very able 

RcP0rt u rc ^ Ord3 - cMm * lo hav « visited the Ministry of Minos, the 
f,wf-k’ 8h Cornmi SSI on, the Renaissance Bank and a company called Dozer Parts in 

1 , a , VV , C ' r , c Bxpcn Panel’ also records that out of the eleven African States that it 

had identified as transit points for illioit DRC products, Zimbabwe, along with 
Mozambique, the Republic of Congo and Tnnaenia, declined to respond to its 

ftlTthc'ZI? to J; STfit if of impartiality, it would have been logical 

for the Panel to visit the Zimbabwe High Commission in London for a reciprocal view, 

hSividL^wlf 0 * ** • C ? e ' , In8te ff> ** cntirc recold of countries, organisations and 
rv.~ WEo W f rC !, nt f rV i|r V f t, . by tbc P,nel 5PBB«sts on inordinate bios towards the 

British Government and the Zimbabwe Government’s local detractors. 

Thl ?. 1 ^ r P a p| c k who, to our knowledge, appeared on the ranks of the Panel from the blue 

Renon n ino^™« n l T ? r 1 n Wn D °, U | laS Smith “ the Final 

J? k’^k f illustrative of ihis cabal, that Gilben Bartite, a Swiss national 

who had been on the Panel in the same capacity as Patrick Smith since February 2002 

8, Sned the Addendum, did not sign that Report. Regarding Mr Smith’s exploits 

in Harare and his resuham contribution to the Final Report, Zimbabwe demands answers 

!® 5C ^ ral questions that it has already put before this august Councii but 

f^ ,l 8C i y B °f e unh * edcd ’ before H can start to accord this Panel any shred of respect 
, d ; 1U f ef °i c ' ho f? ur with a detailed rebuttal of the purported substantive allegations 
that such a flawed Panel makes. First, why did Gilbert Barthe not sign the Final Report? 
bccond, is it by coincidence or design that Patrick Smith only met British High 
omxnisslon Staff out of all the many otherwise interested State representatives in 
darare? Third, what expertise or privileged information, if any, did the British High 
Commission have in connection with this matter that other Harare-based foreign State 

representatives did not have? v 

it does not surprise us as well, Therefore, that the anti-Zimbabwe sentiments that are 

find V MDresrio^te 1P ^ nCd by USA ‘ ° reat Brital ” and tbc Eu K»P««»i Union, and which 
find expression in certain segments of the Zimbabwean local and international acadomia 

ZnT**. f ’* Briilsh.sponsorcd oppoddoa 
Democratic Change (MDC) and the externally funded non-Govcmmcntal Organisations 

^ddendom i! nd0pollde f t ’ local “ imemat ‘°nal media bouses, pervaded the 

faSSS S,fhrf IdT A W u° S ? btiy crept int0 Ms Flnal Re P 0It - Otitis reason, it 

to de^ from thefr n^S d f m ^ “” d the onc lhm P roduccd the Final Report opted 
to depart from thwr mandate to reduce themselves to mouthpieces of the opposition and 

t f C -? OV - C1,lraCn l° rZimba&wc - 11115 counts to a naked attempt at coaxing 

iM »*™ <» «» .fa in of « 


552 



S/2002/1146/Add. 1 


Mr President, 

This august Council would recall that on 14 December 9001 rui +* r . . 
led by the Minister of Foraion Affair t. n . 2 ° UI tbc Delegation of Zimbabwe 

th.t ft d ~ d with au the 

Addendum to the Preliminary Rennrt Tt * i C i 5 / n ^ crna politics that permeated the 

durmii the June 9000 wutKin^ Mr AI-Shanfan for the support he rendered 

Scefs Z onlyf y - E1 f Ct,0nS The inttiguill B thi °S about this piece of 
■he Panel ^ mandatc ofthc ^cl but rather, that 

a^TSt^^S!!7 smsf 

(Pages 6-8) ’ deliberate attempt to meddle in the internal polities of Zimbabwe 

? j ' fed ' a»«i» »w of 

corporate disguises of its activities and it S ^ ^ asset-stripping strategies, clandestine 

pi. *fcSSss , ,?r" ™" i “ * »«i-» 

unsigned copy of which has since h«« m ?i ^ mCn, °* unnumbered and 

UN the Minister nfn-r • “ av ? iled to Zimbabwe's Permanent Mission at the 

resolving SSM S^ ?!• 1" 

Panel also cites C yewitne7 S a Cc runLc ‘L m r ^**ww»up w.* the DRC. The 
possession bank records and nthi- d ’ ° re ^ Crtincnl ^’ bairns to have in its 
allegations against the Zimbabwe Government^f f vidc . ncc ‘ , to substantiate most of its 

S£L,r ,n ’ ^& m fS££SSS 

Zimbabwe mm bob, ** ™ 

Mr President 


5 ®' z^z^rr »“• <■■■*» 

focus of its work cH/vni/* ^ 4 .u°- * . ~ ane ^ states thai it determined that a central 

powerful Uups involved fn tKrjf-t 1 ? rma “°“ ab0Ut ^ H,icaU V ■“* economically 
deveJopedXcenJdeoncLiof^r:?" f T itic5 ' ft S° es on to add that the Pane! 

Council has noS2 hlS^with LTS^ZZ ?T? ioB< '™* aW 
Panel made such a determination ! / Why and on whal basic this 

‘illegal exploitation’, and l/b/ t jS^°“ *? i "J I tioas of ‘illegality’, 

the odious tradition of the Addendum armoan-d on B mal J arleI - Clearly, this Panel, in 
different mandatc. contrary to its Smm'tTr 8 -i unto itself the power to issue itself a 

’ ntnUy10 Its Sccunt y Cuunctl mandatc as reproduced in Paragraph 1 


< 
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same thki hlnc^xhe imeS ‘ Jc f P and ‘ iIle « uI exploitation' meant the 

exploitation’ throughout the FrritdR™“lhowv^ T’ ‘ c *P Joitation ’ and ‘illegal 
be attributable to ignorance esp"dS^h™ iZ Y ofconce P IS ^noi 

of * experts' that *■ beS1 ?.™P 

iz^TsSr.“ •* ^ ° r "-*«•—«-rix safe 
srr; ’\ p r - <*“» 

Controlled Area, the Rwanda Cnnimit<Ji a° P j f reas ' ^ 1CSC arc the Govcnuncnt- 

ennbies the Pan’el to iS te Tfais 
operating from and inside el nn(,l, ,I„ networks that it purports to be 

then manipulates the locus ofaii Zimbabwe^ biffinach^ti^'thcDR^ to ?“ T' 

meeting between the Goven^nis onh^tJRc'and^i 'th' W t0 ° k part in fl failateral 
within the ambit of the Erowino n-hri^. K ° Y.Zimbabwe, or in any other activity 

««4&s:"ss,”sr - * “ mi ”' 

MnangaglaTfomTr Minl^r ILte'SShy SrijET?“*^ Ce) ’, H ° no .V rabJc ED 

Marshall P SMri. Majm Genem u ? and <his famiJ y’' Ai ' 

Moyo, Air Commodore MT Karakad ^"oYx, M °? 0 ' 0101113 Caplain Mlke 

Tshinga Dube in connection with a nleihnra fT S . S Nyatil1 and Colonel (Retired) 
functionaries who =X *T* ° r “* «* 

list of persons against whom th<» i Report, however* do not appear on the final 
restrictions (Page sT ^ *"* leCOmmcnd8 international travel and financial 

SSSSSTjAm Steta 0 ^ Briiy^mcnbath" 0 ^ . Bredenkam P- Thamer Said Ahmed 

as members of the Got™ ^ SeT pr0n “ y J? **, Rcp ° rt ' 

the activities of each of them jmnp 0 « u ^ evidence adduced in relation to 

theme of providing the corporate dLmiis.* fn ?•‘ b ® rale,y manipulated to fit the common 
the DRC Thc Panel Z to 2 ^ Zimbabwe's illicit commercial activities in 

businessmen and a Ukrainian arms deate^ied°U^dd KflS bctwccn sorne of these 
triad of Abmad, Khanafcr and Nkwhp * * -a? Minixn, as well as a Lebanese 

links between theseUbLeae crim^fe™; Y u S T? 6 Panei hastens » highlight 

appear on President sZ^Tof S , K% HeZb ° 11 “ h “ d OrgAni^ation? that 

strategies and sourcesTf revenue "haT die 8 paradi ® m to identi fy what it regards as the 
5?^*fe£ DRcT4e aS mS com ^otSZ 

procurement and accomSi ZZfJZSZ £fJSfci 
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crnmnal actiyitics. the link between mining revenues and the militarv and what it rails 

Sumanitif: » also goes to great length* ToVameTe urmn 

™ ; n lhe ,r m DRC “ tte exploitative straiegies of tL ™ 
DoXlaf ™ Government control over the Congolese State’s full revenue 

pctemial AH Zimbabwean companies and individuals who have ever done any business 
n the DRC under the COSLEG umbrella, including any individual entrepreneurs or 

which "r h ”"" “* b, »'“ ““■ rsss z 

operating WW-TS? f an ° th 5 Tho Hct *'*“>“<*•• » that is purportedly 

congou ° f t'T*?’ a 4 Dubc Associ ^s to exploit a diamond 

n in Kalobo, m Kasai, which tlw Panel links to Colonel Tshingu Dubc of 

SiSt b ^s^£fr en< M ln A a ^ ,CS ' En ° U£h haJi aIread y been said above regarding Mr Patrick 
□nuth 5 caballing Houdini act in Harare that produced the litany of falsehood's ihw ihR 

r™i k prbJMred» wflvc before tu. Ceooeil £p ro “„p zLbZ.k SS 
Mr President, 

We wish to make the following five assertions very clearly at this juncture: 

Zlmhahwo h °no^I 0tCd thiS ‘ n “° uncertaiu terms before, and repeat it now. that 

3S£2? ft? r ° ne an y a P° lo 8y explanation about its bilateral 
relationship wnh the sovereign and legitimate Government and peopie of the 

DRC. We, therefore, deplore and oondemn this Panel’s grand design to give 

baard^act' *? characteristics to our very legitimate Ind above 

resMn^hU T 5 a * DR ^^ U as p . ort y ayin 2 thorn as inconsiderate, if not 

^ponaible, for the easten^ DRC’s humanitarian crisis, 

* S n 4Si!° u ep J.° re and condemn lhe PanePs Predictable paranoic obsession 

‘ “ cvldenocd by the nuances at the overly familiar 

thc mle ^f f 30 bad S“ vem f lce ' yiolations of human rights and disrespect for 

permeate the F^R Joit** CX1StCncc of ^ctions-busung operations, that 

^ d ’ U ^ S our sovereign ri Sbt to enter into strategic partnerships with any private 
£ ,J^ prencurs or company of our own choosing, for purposes of pursuing and 

P 3 * of the wov,d . the DRC Included. It 

en^meSsThfra™ 1^'°^ corporatc Prerogative of the companies and 

"T* ,n the re P° rt « w associates in one way or another 

r. n ,!Tu P d h l e8 lons ,n ^ W£ *y consider to be appropriate, it is 
qually our sovereign prerogative to resist this palpable attempt by this partisan 

infnr^tf i 8 * . dl f ness md incompetence of British intelligence ^ivith 
mformation fat » vital to our national interests. We therefore refuse 
goncally, to answer for the named private corporate ontitioa and individuals. 

Fourth, regarding the issue of sanctions, and ihe allegations or nuances that the 
rnaJ<eS 03 su SScating that Zimbabwe has been busting or violating them, we 


555 



S/2002/1146/Add.l 


“S A “ M ». New Zealand, the Ell 

Son D wLhT r '° fl d0 ,i a Tt i5 fact ihai Lse S in 

nf fr,^m^ h Jh h ? al]y mot,vatfc;J Wld ” British orchestration, are a subject 

clmSv Ti 3r -, n0t f ce P lable «» ‘he larger pan of tlie international 

aitempito coci’&e^sc^^V' 111 ' 1 ' by means - ^ sanctions. This Panel's 

to mandate stinks and is ^ 001 SCCn fi ' 

litsny of intrifiue that w « have exposed this Final Report 

mc^o^olo^fr, f • aWS W t 1 v ilVE hl 8 bli 8hted in the Panel's composition and 

Government «ff- f ‘“? ui . ry ' 2unbabwe will not allow any of its named individual 

S““ t ftj °5 al! to ms ™ T 10 lhe allegations levelled against them, We 

i Jy co . urse of actl0n tn th « succeeding paragraphs, where wo 
Vttpoac tlic Pout! a intrigue on nearly all the named officials. 


Mr President* 

dU« S U o C f 00^^ “"W" lhe DRC resMd on threc mutually interdependent 

piUora of control. At the apex of this mangle sat the political direction of the war as 

TnTZ? by tW0 H r s ° f State “ d lhe " Cabinets. S, Sm ojth£tSdi 

on one side sat the operational level, which actually implemented the campaion Onflie 
remaining side sat the sustainment of the war effort, encompassing all logistics finance 

-as tsssi-r;.%^ - 

Lid Sr ( d ' “ thOSe e " ly StaEeS > **“» ^ focns of our main effort in the diplomatic 
. ,^ b . ° convince the world about the legitimacy of the SADC Allies militarv 

intervention in support of the DRC. which had been invLed by tSee of L neiiSbou^ 

&srissLS3 1 ',t * ■>* ***• ssss 

SSSJS^JS SSTmS S'i “ cb “*, ™«M TO»to a Storing 

zStbabwc, n^LiSS^^SSS^ *? °r of 

2=rs^-stisy£Sir : 

The late Minister of DHrnr^ w ec ^ n B Cojnmiiiee with his DRC counterpart. 

2SS5, 

Minister of Mines and Energy. ’ Com,ng ftoni his faroier P«nfolio of 
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^ e " e ™' VMG Zvi "“va,h..., the Commander Defence Forces, also sat on this Committee 
Jn his► capacity as Lhe overall General Commanding Officer of the entire SADC Allied 

rd^rac^jsss ? a z si" 1 r, “ c ” i ” ,sS ^ 

Ferion^StafTnffi^t ,• S ^ M %^ a ^ POmtcd tn > and sti11 holds, tlic post of Senior 
rsonal Staff Officer in the CDF s Office, responsible for the DkC Campaign His 

ad t ' V1Sln , e *®. C3 ? F “ campaign matters as well as the commercial 

me ace o?eLZti P “ Pl • CC f °/. DRC t0 bc abIc t0 ■<&"» *c costs of its defence in 
nerff^ qf external agjp-ession. A,r Commodore MT Karahadrayi was and still is the 

S2 5 ”?7 (1 °u Cy 7 5 ld Procurement) in the Ministry or Defence. Colonel SS 

Nyothi, similarly, is the Director Defence Policy in the ZDF Headquarters which is 

*, Mimsdy. n» Policy Department tandte 11 dZT-SmitSa. 

r nln^Tnjpw\ S T°uf B " r ^ aX ‘°" e - Oronp Captain Mike Moyo served with AFZ logistics. 

named in^e LsoorTonlv!!!* he “ d ? t* 1 ® ^mhahwc Defence Industries. Of all the officers 

y * n ° W *7 M * J ° r General < Rtd ) CD Dawuramanzi, had to 

C^irS“ “ “W f *• Min^d. Buying 


Mr President, 

Sr C tS. R £ G ° Ver T ent ' “?* n0t Zirnbabwc > initiated the idea of joint economic ventures 
for the purpose of using its own national resources to he able to sustain the protracted 

ifHc abk to iLT" 5 ' ^ i ” V<,d j ng f ° rCeS ° f BUTUndi ’ Rwanda ”* U £mda 
Govemm^ b t r ? pa,r OUr b< \ slcecd economics. On 8 December 2000 the two 
Oovemmonts signed a Memorandum of Understanding on Joint Military and Economic 

esr«H^K, tl0n ‘| A T >llB ° perallVe P rovis ‘ ons of this MOU was a requirement for the 

ventures"nTis motj /“ lp ( l cm ' ::ntatIon Committee charged with oversight of the joint 
X r°, V,ng anydoubt on * e leeitimacy of the joint ventures, 

ftnm m f ln re e'ilaiive legal and administrative instrument for the transition 

?,““■* *“? playcd * height of the campaign to a new 
DevelmmmHn l ministries pafficularly the Ministry of Finance and Economic 
S?Ev I C PK- C °o 2, f b f bwe - N ™. President, as the above explanation 

S1 ° W ’ ** S Panel elocted 10 cake a] > the officials who worked on the 
ihem* whil e snl^inn at ^ ctures > ln Whatever capacities, and assign unsavoury labels to 
oZ« Sh. P 8 a Hmny of yams that would portray them either as criminal or 

S^dlnfl V n^^nhf™ 77“* T b 8 Pflnel ™ lh ^ hiehest degree of contempt, 
e succeeding paragraphs may help to shed more light as to why this should be the case. 

“° n °«r" ble »*•/T Sckcramayi. MP, is a shareholder in 

activiticf iHheST. si ^ n iary lcadGrshl P Zimbabwe's Illicit commercial 
nf 7 u u . DRC ^ Pa ® c , 8 ^- Truc « at onc hmc, the Ministry of Defence ranr dWH all 

oownwclal activities in the DkC. This, however, cha^gcd in «riy to 

^ra'blShL^nd e t hl egiJ T? d admi “ Strative bumuments of the partnership were being 
SSSfSiSr toto M? °T b ' CafflC 5ubs ‘™ Cnt w Other prongs of Zimbabwe'! 

the S SS ltS ' ^ n,stry oi Defe ” ca formally handed over control of 
joint ventures to the Ministry of Finance and Economic Development, which is now 
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Qvcrscemg the implementation of the MOU. The Panel’s attempt t„ link the imminent 
withdrawal of the ZDF from Mbuji-Mayi to the conclusion o/new trade a nd“cc 
agreements m August 2002 is farfetched and unfounded (Page 61. The agreements thar 
dus Pane] ts trying to sully worn, in fact, signed at Nyanga, in Zimbabwe at a mcctS 

fh fvT S ^ 51 subs ‘ amiv « Ministers and 3 Deputy Ministers from 

ioioroca^ b^rSre fi?^ 051 e<JUal n Tl Cr ” f t,lcir 2 ™babwcan counterparts, on a 

^ S 6) ; ThlS WBS part of lhe ovem " Process of the devolution from 

-i’t ian -^ ntr ° ’ ^ Wel1 “ 00nfiummfltln fi che of our partnership at 

International Law. The two Governments made no secret of these Agreements which are 
annexed to the original MOU. M als ' wnlcn arc 

To the uninitiated, it might seem as though the British High Commission or its MDC 

e^i X m S ' v « re “ ot « wat ' e °ff he above faots when Mr Patrick Smith paid his fleeting night 
call to make his biased rabid appraisal of Zimbabwe. Such a view, however, ignores the 

thC , P T S ^ Cp ° rt - 71,0 British msh Commission was obviously aware of 
these facts, but going into all the above detail would have defeated the broader purpose of 

portraying the joint ventures as military affairs designed to finance and proionc The DRC 

The feet that Honourable Sckeramayi may be a shareholder in COSLEG does not make 

in n \he b othfr l offiH f ,i? y ?i° C u e u S ° f thejginL vcnturcs - « is. i« the case with 
. fficials of Zimbabwe and DRC Governments who are named as 

enjoying the same status. If die Panel had been possessed of the right motive, dignity and 

professional rectitude to seek corroborating evidence and to verily the litany of gossip 

and hearsay that it elected to stake its credibility on, it would have found that the joim 

DRC Zimbabwe arc not predicated upon the perpetuation of 
Zimbabwe a military presence. Rather, they arc based on legitimate bilateral Agreements 

**“ ° fthe Ititeroational Law of Treaties, as well as th? rigorous 

T^P^el^omd Municipal Statutes of both the DRC and Zimbabwe. 

^es^i^iluv-doo/ 6 C f hhah6 f l hat the uhimate negotiated and agreed overall 
share structureis SI /o.49% in favour of the DRC, and that there Is absolutely no basis for 

!nn/i 5 t?h° d ?"* 11 be ®"5 t0 pcddle in 1116 Agendum that, because the agreements 
appear t° have been entered under duress of Zimbabwe’s military presence, therefore the 
Congolese partner is marginalised. ’ Iof e me 

Without necessarily going into all the complexities of each of the ventures, that neither 

dirert Thr^hold?° Ve - rnmenI r° r u ° RC ° avernmcnt is “amed anywhere as having a 
SatTrS e n a r y ° f lhC vemurc3 is inwwtcrial because it docs not make the 
X l i t T m0W f xp,t,n S or germane. The Panel would have found that i„ 
nil cases, while the line ministries m both countries are naturally responsible for 

® w C pol, oy framework within which the joint ventures operate^ there is no 
mWiS Jf T OT Otihlary institution or officer of any rank, who benefits directly from 
Zia b h CS * a ? es point include the joint ventures between such cnririAc ac AJy 

V'“Congolese counterpart (LAC), the Zimbabwe Electricity Supply 

Authority mdiifrafr^n"! equal (SNEL), or between the Zimbabwe Civil Aviation 
Authority and its DRC counterpart. Funber. and most pertinently. if the Panellists Indeed 
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possessed the right credentials, and if they had examined the relevant statutes in the DRC, 
they would have discovered that Congolese law requires 9 minimum of seven directors to 
register a SARL (public) company. 

The foregoing explains why certain officers, like the late Colonel Francis Zvinavashe, the 
late Major General (Rtd) CD Dawuramanzi, General VMG Zvinavashe. Honourable 
Sekeramayi and others would be listed as nominal shareholders on the articles of 
association, hence the 0.000+ share that is anribuifid 10 ai least two individual nominees 
on either side in all the established joint venture companies. Mr President, nominees arc 
not entitled to a dividend and, without seeing the ulterior motive, there is no other logic 
for the Panel's accusations. 

Hie Panel, secondly, labels Honourable JC!D Moangagwa, the Speaker of Parliament and 
former Minister of State Security, as ‘enjoying support from senior military and 
intelligence officials for aggressive policies in the DRC 1 and ‘the key strategist for the 

Zunhahwcan hrannh of the Government Area elite network* (Page 8). It conveniently 
omits any mention of the fact that prior to his present post he was the Minister of Justice, 
Legal and Parliamentary Affairs, hence his leading role in the management of the DRC 
Campaign at the material time. The Panel goes on to spin a yarn that would beat any best 
selling work of fiction about his alleged involvement in graft, money laundering, the 
smuggling of illicit diamonds, illegal foreign exchange deals, sanctions busting and arms 
smuggling, citing what It boasts to be eyewitness evidence confirming times, places and 
circumstances (Page 12). 

As noted above, however, this has since changed. Honourable Mnangagwa has since 
handed over that responsibility to the Minister of Defence, who has in turn handed over 
to the Minister of Finance and Economic Development, it is illustrative of this Panel’s 
penchant for intrigue that, again, in Its morbid headlong rush to portray Zimbabwe’s 
bilateral relations with the DRC as dependent on our continued military presence there, it 
does not offer any evidence to substantiate its allegations about the support that 
Honourable Mnangagwa is painted as enjoying from the military. It is, indeed, equally 
deplorable that the Panel alludes to Zimbabwe’s ‘aggressive policies in the DRC 7 . 
without proffering even a shred Of evidence to this effect. This stinks as a palpable 
attempt at cajoling this august Council to count Zimbabwe among the aggressors, instead 

of invited defenders of the DRC’s sovereignty. Our position on the Panel’s purported 
evidence follows below. 

Thirdly, by labelling General VMG Zvinavashe, the Commander of the Zimbabwe 
Defence Forces, as a ’key ally of the Speaker’ and one whose family is engaged in 
‘diamond trading and supply contracts in the DRC 7 the Panel tries to rub home its 
stereotype of military-led high level corruption, criminality and cronyism in Zimbabwe 
(Page 8). What this Panel deliberately launders from its evidence and falls to tell this 
august Council is that General Zvinavashe is a well-established businessman- providing 
transports and even schools, in Zimbabwe and the SADC region at Large. It follows that, 
if at all one or some of his companies have conducted business in the DRC, the fact that 
he is an executive director of COSLEG. an ally of the Speaker or the Commander 
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Defence Forces docs not render such business automatically criminal or corrupt under the 
mandate of the present inquiry. We aiso believe that the allusion to his family being 
involved In diamond trading stems from the mere fact that his late younger brother. 
Colonel P Zvjnavasbc. a lawyer by profession, was at one time a Corporate Secretary of 
COSLECj. It is clear, and morally reprehensible, that the Panel only chose to make this 
nuance at corruption because going into detail about the late Colonel's qualifications and 

appointment would have shown that Ills ascent was based on qualification and merit, and 
not because of hJe relation to tho CDF. 

Fourthly, the Panel makes no effort to hide its central motive, regarding the manner in 
which It drags Air Marshall F Shirt, the Commander of the Air Force of Zimbabwe, into 
its yam of accusations. The Air Marshall is labelled as *a close ally of President 
Mugabe 1 , as well as ‘one of the close circle of military officers who have turned Harare 
into a significant illicit diamond trading centre*, and accused of everything ranging from 
organising clandestine support for Burundian armed groups to sanctions busting (Page 8). 

The Panel, quite predictably, adduces uo shred of evidence to substantiate these 
allegations. The truth is that Air Marshall Shin’s portfolio, as the Commander of the 
AFZ. would have placed him on the frontline in the DRC at one time or tbc other while 
the war was still on. His presence at the frontline does not, however, make him 
automatically capable or guilty of any of the things that he is accused of by this partisan 
Panel. The allusion to his friendship to the President and Commandcr-in-Chicf is an 
insult to our Constitution, as well as structures and processes of governance. This august 
Council would be pleased to learn that Air Marshall Shiri is not on the COSLEG 
structure, in any capacity whatsoever and, to our knowledge, he has not reaped any 
personal gain from the joint ventures. Accusing him of turning Harare into a significant 
Illicit diamond market, therefore, can only be a figment of the fertile imagination of this 
Panel and its dubious sources because that sort of line fits perfectly into the Panel’s 
warped logic. 

Fifthly, the litany of accusations against Brigadier SB Muyo and Group Captain Mike 
Moyo equally reeks of intrigue. The substance of the accusations pales into 
insignificance when one exposes that the Panel, in its naivety, concludes, by implication, 
that the two must be relations of some sort, which is not the case (Page 8). It is illustrative 
that whereas the Group Captain is not mentioned anywhere in the body of the Final 
Report, he suddenly appears from nowhere, without any justifying argument or evidence, 
on the list of officials against whom the Panel recommends punitive UN action. The 
Panel painstakingly evades the fact that it would have been perfectly normal at the 
material time* as part of his official function, for Group Captain Mike Moyo to be 
involved in the logistics of the joint ventures, including the coordination of the 
transportation of mining equipment for Sengamines by AFZ aircraft. Similarly, it is nor 
automatically criminal, as this Panel would want this august Council to believe* that as 
part of Brigadier SB Moyo's official function, he might be seen engaging in. regular 

Contacts, or even negotiating the details of one or two contracts with his counterpan in 
tbc DRC. 
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Sixth, Air Commodore Ml hanikiidicuyi and Culuncl SS Nyathi* as pan of their 
official functions, arc designated members oi the Secretariat of the Implementation 
Committee for the DRC-Zimbabwe Memorandum of Understanding on Joint Military 
Cooperation cited above. This Panel, however, because of its overall aim of criminalising 
their role, suffixes ‘for COSJLEG’ to their appointments. Jn the Final Report, the Air 
Commodore is addressed as the ‘Deputy Secretary Policy and Procurement for COSLEG' 
and the Colonel, similarly, is referred to as the "Director Defence Policy for COSLECt\ 
This sleight of hand with words, Mr President, is meant to portray these officials as 
dedicated operatives of Zimbabwe’s efforts to loot die DRC’s natural resources. Such 
gross misrepresentations are unforgivable, especially when coming from a Panel of 
supposed "experts’. We could go on to treat all the other named officials on a casc-by- 

case basis, but you can be assured that we would expose the same pattern of intrigue 
attributable to this Panel. 

Mr President, 

The Republic of Zimbabwe wishes to draw the following conclusions from the foregoing: 

* This 'Panel of Experts’ has clearly abused its mandate. Clearly, by playing with 
and taking refuge behind the well known tyranny of concepts, this Panel has 
misled this august Council. Ii has systematically and deliberately reneged from its 
mandate, including the definitions of legality, exploitation and illegal exploitation 
set by the original Panel, whose findings it was mandated to consummate, to 
impose its own logic and direction upon the Inquiry. It, therefore, behoves this 

august Council to censxtrc this Panel and call it back into the line of the Interim 
Report. 

■ It is beyond dispute that both the Addendum and the Final Report have unearthed 
evidence that, if properly applied, would have completed and added the intended 
value to the original findings of the interim Report. Unfortunately, U is our very 
strong view that our detractors got their way and turned this Panel into yet another 
Zimbabwe-bashing weapon. We submit that enough evidence on the subject of 
inquiry has already been gathered in the three reports to enable this Council to 
take the relevant decisions and actions on the matter before it. We would also like 
to highlight the danger of this Panel starting to make pretences at turning itself 
into a permanent organ of the Security Council by simply manipulating Its 
mandate and playing havoc with concepts, while knowing all too well that such 
confusion would inevitably force the UNSC to continue extending its mandate. 

- Both the DRC and Zimbabwe arc legitimate, sovereign and independent states. 
Both of them are equal end sovereign members of the United Nations family of 
nations. It follows that, in the context of the present inquiry, there is no citable 

precedent or statute of International Law that precludes the two countries from 
cTteruiaiiig their legitimate and sovereign right to invoke relev&nt statutes of 

International Law for self-defence when aggressed. Neither are there any statutes 

or obligations that may curtail the corporate personality of their legitimate and 
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sovereign Governments to negotiate and conclude bilateral and multilateral 
agreements between themselves tend with other stales and institutions. The 
analytical paradigm of ‘elite networks’ used by this Panel, therefore, seeks iu 
negate this reality and imposes upon a perfectly noble inquiry, the warped logie of 
labelling the DRC, which is the original victim and complainant, as the chief 
culprit. Zimbabwe, Mr President, is in the DRC at the express invitation of the 
legitimate, sovereign and internationally recognised Government. We have 
nothing to hide, have committed no crime in the DJtC and do not owe anybody an 

apology for our being there, To try to mm all Government officials who have 
been on the campaign management structures into criminals, as this Panel has 
done, is an unforgivable travesty of International Law. 

• Clearly, to our mind* the puppeteers who have been manipulating the work of this 
Panel since the Addendum see way beyond merely criminalising, rubbishing and 
demonising Zimbabwe’s bilateral relations with the DRC, which they have done 
quite effectively with this Final Report and the resultant Resolution 1457 (200j). 
Their real underlying aim, which may not be obvious to many in this august 
Council, is to destabilise Zimbabwe by instigating the Government to conduct a 
witch hunt amongst its high ranking officials. This in turn, according to their 
warped logic, would feed into the unpatriotic opposition politics that they are 
actively sponsoring. Zimbabwe will not be a party to this charade. As victims of 
this sustained British-orchestrated anti-Zimbabwe campaign, we are more 
qualified than anyone else to see every cog and appendage of the juggernaut that 
Britain has launched in our direction. We equally deserve the ear of this august 
Council, when wc sound warning, as wc have done in this submission that our 
detractors are trying to conscript it to meddle in our internal affairs against all 
established norms of international behaviour and the existing body of 
International Law. 

• The picture painted of Zimbabwe in this Final Report is deliberately designed to 
mislead and divert the world’s attention from the red purpose of this noble 
inquiry. This Final Report is, therefore, manifestly a travesty of International 
Law, The Panel that prepared it has sacrificed its integrity for reasons best known 
to its members. Consequently, we deserve to be forgiven for having lost all 
respect for this Panel and holding it, along with its trumped up product that 
purports to be the Final Report of this noble inquiry, in very high contempt. 

• The Government of the Republic of Zimbabwe shall, therefore, not debase itself 
to give any unwarranted credibility to the lhany of accusations that the Panel 
paints. The onus is on the Panel to first fulfil its obligation under Resolution 1457 
(2003), to hand over all the evidence that it claims to have gathered. In this 
regard, Zimbabwe demands all that evidence, including names, times, places and 

circumstances in which the hearsay Or eyewitness© evidence cited or iu 

the report may have been gathered, Once in possession of that purported evidence, 
the Zimbabwe Government undertakes to act in any way it deems fit, in line with 
the country’s Municipal Law and within the ambit of its sovereign prerogative. 
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against any prhna facie cases of corruption or criminality involving tmv of the 
named officials. 

The Government oi the Republic of Zimbabwe avails itself of this opportunity to renew 
to the Presidency of the United Nations Security Council and the Secretary General of the 
United Nations the assurances of its highest consideration. 
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